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TO 

THE  RIGHT  HONOURABLE 

LORD    CARRINGTON, 

ETC.  ETC.  ETC 


MY    LORD, 

If  I  had  to  seek  a  reason  for  in* 
scribing  this  Work  to  your  Lordship,  I  should 
find  one  in  the  interest,  which  your  Lordship 
must  feel  in  an  account  of  proceedings  under* 
taken  at  your  own  instance,  and  at  your  own 
risk,  on  behalf  of  your  grandson.  Need  I  add 
that  the  unvarying  kindness  which  I  have  my- 
self at  all  times  experienced  from  your  Lord- 
ship, points  you  out  as  the  person  to  whom 
alone^  I  ought  to  offer  this  public  testimony  of 
the  regard  and  esteem  with  which 

I  have  the  hgnour  to  be. 
Your  Lordship's 
Faithful  and  obliged  Servant, 

DENIS  LE  MARCHANT* 
Lincoln's  Inn, 
July  38, 1838. 
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ADVERTISEMENT. 


This  Work  was  projected  during  the  proceedings  which  it 
professes  to  report.  It  yaries  little  from  similar  publications^ 
except  in  the  mode  in  which  it  presents  the  speeches  of  the 
oonnseL  One  of  these  gentlemen  addressed  the  House  on  the 
opening  and  the  summing  up  of  the  evidence  for  each  claim- 
ant, and  the  importance  of  the  ca8e>  as  well  as  the  quantity  of 
the  eTidence,  required  them  to  enter  into  considerable  detiuls. 
In  hctj  the  short-hand  writers'  notes  of.  their  labours  would 
fill  all  the  following  pages*.  The  Editor  therefore  has  ven- 
tured to  class  the  principal  arguments  for  the  respective 
claimants  under  two  heads^  and  to  state  their  purport  in  his 
own  language.  Wherever  there  was  an  opportunity  of  pre- 
serving the  expressions  actually  used^  it  has  not  been  over- 
lodced.  The  speech  of  the  Attomey-Greneral  being  in  the 
nature  of  a  judgement,  no  other  liberty  has  been  taken  with 
h,  than  by  the  omission  of  some  quotations  which  he  made 
fran  works  already  in  print. 

The  Preface  is  devoted  to  an  historical  and  critical  review 
of  the  legal  principles  involved  in  the  case.     It  may  be  con- 

•  Tht  ihdrt-lMiid  writcn*  noCM  of  the  prooecdinga  filled  more  then  a  thousand  folio 
paw*.  Tteezpcoiei  incurred  by  the  petitiooer  exceeded  50001.,  and  a  itaicularqucatloii 
■uDenjunitly  araw  how  they  were  to  be  dcftayed.  By  one  instrument  a  large  property 
was  Tctted  In  trustees /or  (fte  eldett  son  i^Lord  Gardner  who  th&uld  attain  twenty-one: 
aid  by  another  instrument  the  same  trustees  were  empowered  to  apply  a  eertainsiun  to- 
wards placing  the  petitioner  '*  out  in  the  world,  or  obtaining  any  office,  commission,  or 
"  employment,  or  otkerteisefor  hie  pr^ftrment  or  odoaneement,"  Lord  Gardner,  as  It  will 
be  sea  afterwards,  was  twice  mairied.  The  only  issue  of  his  first  marriage  wss  the 
^«<«.— »  whoee  iUegittanacy  wis  established  by  these  proceedings.  The  only  male  Issue 
of  hfe  seonod  mantoge  was  the  petitioner.  At  his  Lordship's  death  both  the  children 
were  mimm;  snd  It  wm  ftiund  thai  noeridaioe  of  the  nicgitimacyooald  be  perpetuated, 
beesose  the  sabiect  in  dlnute  was  a  peerage  and  not  property.  This  disttaiction,  the 
wMom  of  viddi  I  shaU  leave  othen  to  defend,  might  haTenostponed  the  trial  until  the 
witnessm  to  prove  the  illegitimacy  were  all  dead;  and,  in  met,  no  steps  eovid  be  taken 
aBtfltweBty^meyeanaftertbedateof  the  CMta  to  be  proved.  The  chUd  of  the  first 
msriMe  then  oomlttg  of  age  the  trustees  were  at  liberty  to  act.  Fortunately  none  of 
ihs  ■niiiseii  had  died,  mi  fortunately  the  faidHkrigabfe  exertions  of  the  petitionei's 
wst  <Mr.  Frashilehl)  to  trace  them  wece  soooessftil.  An  engagement  was  entered  taito 
by  Lofd  CafTington  with  the  trustees,  that  they  should  present  a  petition  on  behalf  of 
im  petltknerTuie  cacpenees  of  which,  la  case  orfalhire^  should  bediftayed  by  his  Loid> 
ihtak  itwiDsuiprise  the  untaamed  reader  to  be  told,  that  some  of  the  most  eminent 
tevmrs  of  the  present  day  were  of  opinion  that  to  pay  the  expense  of  these  prooeed- 
^  to  which  the  petitioner  was  faidebted  for  his  rank  and  wealth  would  amount  to  a 
racftof  tnwt.  TI»e£dltor  had  the  misfortUBc  tothhili  dilfercntly,  and  be  docs  so  still. 


sidered  as  a  supplement  to  the  arguments  of  the  counsel^  and 
it  would  have  been  divided  into  notes,  and  connected  with  the 
text  by  way  of  reference^  had  not  the  Editor  been  apprehen- 
sive of  confusing  the  reader  by  the  repeated  interruptions, 
which  such  an  arrangement  would  have  made  inevitable. 

The  Appendix  contains  several  cases  upon  adulterine  bas- 
tardy never  before  published.  One  of  them  (the  Banbury 
Peerage  claim)  is  the  authority  on  which  the  moral  evidence 
of  the  bastardy  was  held  to  be  admissible  in  the  following 
proceedings.  It  has  been  compiled  from  notes  made  at  the 
time  by  several  gentlemen,  who  attended  the  proceedings  in 
an  official  capacity.  Of  these  sources  of  information,  the 
most  valuable  was  communicated  to  the  £ditor  by  Mr.  Big- 
land,  of  the  Herald's  Collie,  who,  with  great  liberality,  al- 
lowed him  to  make  the  most  ample  extracts  from  it.  This 
indulgence  is  the  best  security  for  the  authenticity  of  the  re- 
port, and  deserves  the  Editor's  public  acknowledgements. 

These  are  not  the  Editor's  only  obligations.  Mr.  Towns- 
hend  favoured  him  with  the  notes  and  collections  of  his  £Bither, 
the  late  Windsor  herald,  who  was  professionally  employed  by 
the  claimant.  General  Knollys ;  and  Mr.  Bicknell,  who  was 
solicitor  for  the  same  party,  gave  him  free  access  to  the  papers 
in  the  claim,  with  permission  to  avail  himself  of  the  manu- 
script notes  with  which  they  were  accompanied.  The  latter, 
without  being  intrinsically  material,  served  to  confirm  the  ac- 
curacy of  the  documents  of  which  he  was  already  in  pos- 
session. 

The  Editor  is  unwilling  to  associate  the  illustrious  names 
of  the  Earl  of  Eldon  and  Lord  Redesdale  with  any  produc- 
tion of  so  obscure  an  individucd  as  himself,  but  he  cannot  deny 
himself  the  gratification  of  thanking  their  Lordships  for  the 
assistance,  with  which  they  have  honoured  his  attempt  to  pre- 
pare a  correct  report  of  their  judgements,  in  this  memorable 
triaL 

19,  Old  Square,  Lincoln's  Inn, 
28  July,  18:28. 


PREFACE* 


It  was  the  object  of  the  judicial  investigation 
¥rh\ch  forms  the  subject-matter  of  the  following 
pages,  to  determine  the  right  to  an  English 
Peerage, — and  the  nature  of  the  question  at 
issue,  was  the  degree  of  evidence  which  the 
English  law  deems  sufficient,  for  illegitimating 
children,  born  during  the  matrimony  of  their 
maternal  parent. 
The  subject  of  adulterine  bastardy  %  as  it  is 

*  Had  this  work  been  intended  for  general  readers,  I 
should  have  endeavoured  to  explain  the  properties  of  adulte- 
rine bastardy,  by  an  historical  disquisition  on  the  relation  of 
parent  and  child.  It  appears  to  me  that  the  civil  importance 
of  this  relation  has  never  been  sufficiently  appreciated.  Some 
uriters  have  confounded  it  with  the  obsolete  theory  of  patri- 
archal government,  whilst  others  have  confined  its  influence 
to  the  limited  circle  of  domestic  life.  They  fcn^t  that  it  is 
interwoven  with  the  various  institutions  of  society,  and  that 
it  is  susceptible  of  precisely  similar  modifications.     In  the 
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technically  called,  has  been  much  considered 
in  other  countries  besides  our  own,  and  per- 
haps some  of  the  reasonings  which  are  subse- 
quently detailed,  will  be  elucidated,  if  a  few 
remarks  are  premised  which  may  shew  how 

more  barbarous  communities^  it  corresponds  with  that  in- 
stinct^  which  is  the  chief  ornament  of  the  animal  world.  The 
offspring  of  necessity^  it  lasts  no  longer  than  the  wants^  it  is 
designed  to  supply.  As  man  grows  more  civilized,  it  assumes 
a  more  important  character,  and  brings  the  union  of  the  sexes 
within  the  provisions  of  the  law.  This  is  the  first  great  epoch 
in  the  moral  history  of  our  species,  and  produces  the  recogni- 
tion of  the  ties  of  consanguinity  and  affinity.  The  rights  of 
property  become  more  clearly  ascertained,  the  distinctions 
between  individuals  grow  more  determinate,  and  both  are 
perpetuated  by  the  establishment  of.  hereditary  succession. 
IMarriage,  originally  the  protector  of  the  relation  of  parent 
and  child,  is  elevated  in  the  progress  of  society  from  rudeness 
to  refinement,  until  becoming  one  of  the  land-marks  of  juris- 
prudence, it  marks  the  civil  identity  of  every  member  of  the 
state,  and  constitutes  his  qualification  for  the  enjoyment  of 
the  most  valuable  municipal  rights.  Bastardy  and  its  attend- 
ant disabilities  result  from  this  triumph  of  marriage.  The 
French  philosophers,  in  their  arguments  for  the  expediency 
of  promoting  the  unrestrained  commerce  of  the  sexes,  and  the 
absolute  equality  of  individuals,  overlooked  the  connexion, 
subsisting  between  those  objects  and  the  relation  of  parent 
and  child.  Plato  had  more  sagacity.  His  intellectual  repub- 
lic, which  they  imitated  with  such  servility,  had  the  absence 
of  that  relation  for  its  basis.— no^iri/a,  1.  3. 
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it  has  been  treated  by  civilians  and  foreign 
writers. 

The  earliest  authority  on  this  subject  to 
which  we  can  safely  refer^  is  contained  in  the 
Digest,  from  whence  it  has  descended  into 
most  of  the  codes  of  modern  Europe.  The 
same  definition  of  legitimacy,  though  ex- 
pressed in  different  terms,  is  given  by  two  of 
the  great  Roman  jurists.  Paulus*  declares 
"  marriage  to  be  proof  of  paternity  ",  whilst, 

*  Piter  est  quern  nuptiie  demonstrant.  Dig.  L.  2.  T.  4. 8. 5. 
This  passage  occurs  in  the  title  "  De  in  jus  vocando",  or,  as 
it  is  interpreted  by  Huberj  Prselectiones,  1.  459,  ^'  Concem«i 
'*  ing  the  right  of  citing  an  opponent  before  the  judicial  au- 
'*  thoiities  fmr  the  purpose  of  trying  the  question  in  dispute." 
It  declares  that  *'  a  son  shall  not  cite  his  mother,  for  she  may 
^  be  always  ascertained,  though  she  should  have  conceived 
^*  amidst  promiscuous  embraces.  But  the  father  is  proved 
"  by  the  marriage."  '  *^  Filius  matrem  in  jus  non  vocabit,  quia 
''  semper  oerta  est,  etiam  si  vulgo  conceperit. — Pater  vero  is 
''  est  quem  nuptiae  demonstrant."  llie  subject  of  the  title 
being  wholly  technical,  and  quite  foreign  to  that  of  Intimacy, 
the  expression  quoted  can  scarcely  be  considered  otherwise 
than  sabofdinate  to  the  definitions  of  legitimacy  in  the  pre- 
ceding hook.  It  is  illustrative  of  a  great  l^al  distinction 
that  prevails  between  the  sexes,  and  nothing  more.  The  de- 
monstration of  paternity  created  by  marriage  is  only  pre- 
nmiptive,  or  it  would  not  be  liable  to  be  defeated  upon  proof 
of  the  husband's  impotency  or  non-access. 
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tion  of  legitimacy.  The  Decemvirs  •  deter- 
mined that  ten  months  constituted  the  extreme 
limit  to  which  it  could  be  protracted,  and  we 
find  Paulus  **  to  have  been  of  the  same  opi- 
nion. Justinian  ^  enacted  that  the  child  of  a 
widow  bom  in  the  eleventh  month  after  her 
husband's  decease  was  illegitimate.     Paulus  ' 

*  Deoemviri  in  dedmo  mense  gigni  hominem,  non  in  unde- 
cimo.     Aul.  Grellius^  iii.  c.  16. 

^  Post  decern  menses  mortis  natus,  non  admittetur  ad  legi- 
timam  hsereditatem.  Dig.  L.  xxxviii.  T.  16.  s.  3.  Oodof.  in 
locnm, 

^  De  muliere  que  peperit  undedmo  mense.  Novel  de 
Restitutionibus^  33  Tit.  7*  c.  2.  It  has  been  ocmtended,  in- 
Aeed,  that  under  this  Novel  a  child  could  not  be  ill^timatey 
unless  its  birth  happened  after  the  completion  of  the  eleventh 
month—''  undedmo  mense  perfecto ".  If  such  a  construc- 
tion be  correct^  the  title  ought  to  be  ''  De  muliere  qu»  pepe- 
rit duodecimo  mense/'  ''  Natum  undedmo  mense  a  morte 
"  patris  non  did  filium  justum  habet  (Novel  de  Rest.),  neo  ad 
"  hereditatem  admittetur."  Zoetius  in  Pan.  L.  xxviii.  T.  2. 
n.  56.  p.  549.  Vide  also  Gotofred's  learned  notes  on  this 
Novel. 

^  Septimo  mense  nasd  perfectum  partum  jam  receptum  est 
propter  auetoritatem  doctissimi  viri  Hippoeratisy  et  ideo  ere- 
dendum  est  eum  qui  ex  justis  nuptiis  septimo  mense  natum, 
justum  fiHum  esse.  Dig.  L.  i.  T.  5.  s.  12.  De  eo  quidem  qui 
centesimo  octogeslmo  secundo  die  natus  est,  Hippocrates  scrip- 
sit  ;  et  Divus  Pius  pontificibus  rescripdt  juste  tempore  videri 
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declares  in  the  Digest,  upon  the  authority  of 
Hippocrates,  that  the  period  of  gestation  could 
not  be  less  than  seven  months;  and  he  has 
stated  the  same  fact  in  another  work  *. 

The  general  rule  of  law,  or  presumption  in 
favour  of  legitimacy  being  so  'strong,  the  evi- 
dence to  disprove  the  existence  of  sexual  in- 
tercourse between  the  husband  and  wife,  was 
necessarily  required  to  be  conclusive.  No 
fact  that  was  reconcileable  with  the  child's  le- 
gitimacy, was  allowed  to  impeach  it.  The  sen- 
tence of  adultery  against  the  wife  was  held  to 


nstnm^  nee  videri  in  servitntem  oonoeptum^  ciim  mater  ipaius 
ante  octogesimum  secundum  diem  manumissa  esset.  Dig.  L. 
xxxviii.  T.  la  8-  33. 

Reference  to  the  period  of  gestation  occurs  frequently  in 
the  works  not  admitted  into  the  Digest.  ''  At  hi  qui  legi- 
time ooncipiuntur^  ex  oonceptionis  tempore  statum  sumunt/' 
Gains,  L.  i.  80. 

It  appears  from  a  passage  in  Esdras,  iv.  40.  that  the  Jews 
considered  a  woman  incapable  of  carrying  her  child  beyond 
the  beginning  of  the  tenth  month.  Among  the  Lacedsemo- 
nians^  the  child  bom  after  the  tenth  month  was  illegitimate; 
Pint,  in  Aldb. 

*  Septimo  mense  natus  matri  prodest,  ratio  Pythagor»i 
Humeri  hoc  Tidetnr  admittete:  et  aut  septimo  pleno,  aut  de*' 
cimo  mense,  partus  maturior  videtur.  Paul!  Sententie,  L.  ix^ 
a  152. 1.  2. 
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be  inoperative  against  her  child  S  as  her  guilt 
and  his  legitimacy  were  not  inseparable.  The 
declaration  of  the  husband  or  the  wife  against 
the  legitimacy  of  the  child  ^  did  not  possess 
the  same  weight  with  the  testimony  of  either 
of  them  in  its  favour^.  Even  the  deposition 
of  the  mother  before  the  judge  that  the  child 
was  the  fruit  of  an  illicit  connexion  did  not 
determine  the  status  of  the  child  *.    The  repu- 

'  *  Dig.  L.  zlviii.  T.  5.  s.  11.  Quae  propter  impuberem  filiam 
wit  diladonem  ab  adultero  impetraie  an  debeat  audiri.  Res* 
pondi  non  videtur  mihi  oonfugere  ea  mulier  ad  justam  defensio- 
nem^  quae  aetatem  filii  preetenderet  ad  dudendam  l^timam  ac- 
Gfd8ationem>  nam  non  tUique  crimen  iiduUerii  quod  fnulieri  o6« 
jicitur  infanti  pratjudicat,  cum  poirii  el  Ula  aduUeru  esse,  et 
impubes  defunclum  palrem  habuUse. 

^  Sed  si  parens  neget  filium,  idcurcoque  alere  se  non  debere 
eontendat,  yel  filius  neget  parentem^  summatim  judices  oportet 
super  e&  re  oognosoere :  n  constiterit  filium  vel  parentem  esse^ 
tunc  all  jubebunt,  csterum  si  non  constiterit^  nee  decement 
alimenta.    Dig.  L.  zxv.  T.  3.  s.  5. 

^  Etiam  matris  professio  filiorum  recipitur*  Dig.  L.  xxii. 
T.  3.  8. 16.  Grande  proejudicium  affert  pro  filio  professio 
patris.   Dig.  L.  xxv.  T.  3.  s.  1. 

^  Mulier  gravida  repudiata  filium  enixa  absente  marito  at 
spurium  in  actis  professa  est^  qusesitum  est  an  is  in  potestate 
pfttris  sit,  et  matre  intestata  naortua  jussu  haereditatem  matris 
adire  possit,  nee  obsit  professio  a  matre  irata  facta.  Respondit 
veritate  locum  superfore.    Dig.  L.  xxii.  T.  3.  s*  29. 
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diatitm  of  the  child  by  the  husband  (whether 
verbal  or  written),  or  his  disinheriting  the 
child  by  wUl,  on  the  ground  that  he  w^s  not  its 
father,  did  not  constitute  the  child  a  bastardy 
or  bar  any  of  its  legal  rights.  The  question 
of  legitimacy  was  not  to  be  thus  decided.  The 
truth  was  to  be  ascertained  in  the  mode  point- 
ed out  by  law*.  Cases,  however,  might  occur 
in  which  the  judge,  though  not  satisfied  of  the 
child's  legitimacy,  could  decree  the  husband 
to  be  answerable  for  maintenance,  and  this 
decree  for  maintenance  was  wholly  independ- 
ent of  the  paternity  j  a  clear  distinction  being 
recognised  between  a  title  to  maintenance  and 
to  legitimacy  ^. 

*  Si  qm  ita  .scripaerit  ille  quem  sdo  ex  me  natum  non 
esse,  exlueres  esto :  hanc  exhaeredationexn  ita  nullius  momenti 
esse  ait,  si  probatur  ex  me  natus.   Dig.  L.  xxviii.  T.  2.  s.  14. 

Idem  est  si  ita  dixerit  ille  illias  filias  exhstes  esto,  patrem 
ti  adalteram  per  errorem  adsignans.  Dig.  L.  xxviii.  T.  2. 
8.145. 

^  Meminisse  antem  oportet  et  si  pronundaverint  ali  opor- 
lere,  attamen  earn  rem  j^a&jadicium  non  faeere  veritati,  nee 
enim  hoc  pronundatur  filium  esse,  sed  di  debere.  Dig.  L. 
XXV.  T.  a  s.  5. 

Idem  Jnlianus  scribit,  si  uxore  denuntiante  se  prt^nantem 
maritns  non  negaverit,  non  utique  suum  ill!  partum  effici: 
cogendum  tamen  alere — Ex  his  apparet  sive  uxor  omiserit 
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When  the  study  of  the  civil  law  engrossed 
the  attention  of  all  the  learned  men  in  Eu- 
rope, a  difference  of  opinion  arose  upon  the 
construction  of  those  passages  in  the  Digest 
which  relate  to  the  force  of  the  presumption 
in  favour  of  legitimacy. 
Opinion  of        It  was  contended  on  the  one  hand^  that  al- 

some  ci* 

▼iiiani.  though  neither  the  wife's  adultqry,  nor  the 
repudiation  of  the  child  by  the  husband  and 
wife,  ought  to  be  conclusive  against  the  legiti- 
macy, yet  that  these  facts,  combined  with  the 
common  opinion  of  the  world,  the  education, 
maintenance,  and  naming  of  the  child  by  the 
adulterer,  or,  in  short,  with  any  conduct  of  the 
husband,  the  wife,  the  adulterer,  or  the  child, 
tending  to  create  the  moral  conviction  that 
the  child  was  the  offspring  of  the  adulterer. 


que  earn  ex  senatosoongiilto  obsenrare  oportuit,  niLil  pr»« 
judicare  filio  si  filius  est^  non  tantoin  in  jure  sui^  veram 
ne  in  alimentis  quidem^  secundum  Divi  Pii  rescriptum;  sive 
maritus  neglexerit  faoere  quae  ex  senatusconsulto  debet: 
natum  oogitur  omni  modo  alere;  cseterum  recusare  poterit 
filium.     Dig.  L.  xxv.  T.  3.  s.  1. 

The  French  lawyers  consider  the  tit.  de  Agnoscendis  Liberia 
as  a  proof  that  the  civil  law  admitted  illegitimacy  to  be 
established  on  drcumstiuitial  eiridence.  Plaidoyer  sur  le  Sieur 
de  Vinantes,  Qiluvres  d'Aguesseau. 
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rather  than  of  the  husband,  were  fatal  to  the 
legitimacy  *. 

This  view  of  the  law  seems  to  be  warranted  ouervft. 
by  the  expression  of  Ulpian,  « that  proof  of  ^^'^ 
•*  the  husband's  not  having  had  sexual  inter-  "'"'• 
**  course  with  his  wife,  either  from  illness  or 
''  any  other  eoMe^  will  bastardize  the  child. 
This  clearly  cannot  be  confined  to  a  physical 
cause,  such  as  absence,  which  has  biefore  been 
mentioned  as   conclusive;   so  that  we  must 
either  admit  a  tautology,  or  infer  that  a  moral 
cause   would   come  under   this    designation. 
The  conduct  of  the  parties  may  establish  the 
absence   of   sexual  intercourse,  as  incontro- 
vertibly,  as  can  be  done  by  medical  evidence 
of  physical  inability,  which  being  often  of  a 
temporary  nature,  and  always  a  subject  of  se- 


*  The  opinioiis  to  this  effect  are  collected  in  Menochius  de 
Pne8iimptionibu8>  folio,  1.  6.  p.  54,  and  also  in  Menochius  de 
Arbitnis  Judicam,  p.  253.  These  learned  works,  and  the 
Concilia  of  the  same  author  in  seven  yolnmes  folio,  contain  a 
mass  of  information  upon  the  dvil  and  canon  law.  They 
hare  been  quoted  by  the  late  C.  J.  Mansfield  firom  the  bench 
in  terms  of  the  highest  commendation.  Mascardus  de  Pro- 
bationibus,  c  790.  may  also  be  most  usefully  consulted. 
The  title  Filiatio  an  probetur  ex  nominatione  parentum, 
c  791,  is  very  full  and  comprehensive. 
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crecy,  is  incapable  of  being  proved,  without 
considerable  difficulty-  Moreover  this  moral 
or  circmnstantid  evidence,  so  far  from  being 
stated  to  be  inadmissible  in  cases  of  this  de« 
scription,  appears  to  have  been  indispensable, 
for  •*  the  birth  of  the  child  in  the  hnsbaod^s 
**  house,  and  the  notoriety  of  such  birth  (in 
^*  domo  natus,  vicinis  scientibus),"  are  the  in- 
stances selected  by  Ulpian,  as  insufficient  to 
supply  the  defect  of  title,  caused  by  the  abr 
kence  of  sexual  intercourse.  This  selection 
must  have  arisen  from  their  forming  the  most 
important  part  of  the  evidence,  in  support  of 
the  legitimacy.  Why  then  should  not  the 
want  of  them,  be  an  equally  strong  argument 
to  oppose  it? 
Opinion  of  Some  writers  have  treated  the  definition  of 
Tiuw^'*  legitimacy  contained  in  the  Digest  as  a  legal 
fiction ;  which,  far  from  putting  any  limit,  was 
wholly  subordinate,  to  the  investigation  of 
truth*.  They  divided  iheproqf  of  legitimacy 
into  three  branches:    1.  conclusive;    3.  pro« 

*  Opponitar  qudd  snpra  filiationem  non  potest  darl  defi-^ 
intio  certa  cum  sit  impossibile  sciri  quis  sit  Alius.  Non  defi-^ 
nitor  filius  secundum  veritatem^  sed  secundum  Actionem  soi 
praesumptionem.     Balbi.  Consilia,  G.  437* 

Que  major  probatio  et  urgentior  veritatis  demonBtratio  lui« 
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bable;  8.  presumptive  \  The  first  embracing 
the  relation  between  the  mother  and  the 
cbildy  and  therefore  admitting  of  no  dispute ; 
the  second  arising  from  the  birth  of  the  child 
as  the  husband's  child,  in  the  husband's 
house;  and  the  third  to  be  collected  solely 
from  presumptions.  The  presumption  in  fa« 
vour  of  legitimacy  was  expressly  declared  (in 
this  system)  not  to  be  a  presumptio  juris  et 
de  jure,  but  one  that  was  liable  to  be  con- 
troverted'': nor  was  the  proof  necessary  to 
controvert  it  required  to  be  of  the  highest 
order ;  for  if  a  wife  lived  in  comparative  dis- 


beii  potest^  ilia  quae  ab  ipsa  nator^  prorenit !  Nee  aliqu4  ra« 
tume  improbari  potest.   Menoc.  de  Arb.  Jud.  252. 

*  TripUoem  esse  filiationis  probationem,  neoessariam^  pn>« 
baUlein,  et  prasmnptivam :  neoessariam  quoad  matrem  in- 
telligimiiSy  quae  semper  est  certa — probabilem  quoad  patrem, 
com  domi  natns  est  filius — prsesumptivam  quae  ex  conjectu- 
zis  eolligitur*    Menochiua  de  Arbitriis  Judicum^  p.  250. 

^  Blud  tamen  non  conoedo  quod  tradunt  MarsiL  in  prima, 
s.  1.  in  fin.  de  quaes.  Boer.  399.  n.  9.  banc  praesumptionem 
esse  juris  et  de  jure,  nam  fiedsum  hoc  est,  id  quod  scriptum 
idiquit  Emanuel  Co^ta  Lusitanus  in  L  Oallus,  et  quid  si 
taotuin  in  4  par.  n.  45.  de  lib.  et  posth.  Est  enim  praesump- 
tio  juris  quas  probationem  in  oontrarium  admittat,  quemad- 
aodum  L.  i.  de  lib.  agnoscendis,  et  L.  iii.  si  mater  ff.  de 
GsrboD.  Edic*  Menoehius  de  Arb.  Jud.  263. 
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union  with  her  husband  whilst  she  kept  tip  a 
constant  intercourse  with  an  adulterer,  the 
child  was  ascribed  to  the  adulterer,  rather  than 
to  the  husband,  on  the  ground  that  it-<was  prin- 
cipally the  constant  intercourse  (assidue  mo* 
ratus)  between  the  husband  and  wife  that 
created  the  obligation  of  the  husband  to  re- 
cognize the  child*. 

Such  were  the  arguments  used  for  a  liberal 
construction  of  the  definition. 
Contnty  It  was  Urged,  on  the  other  hand,  by  some 

d^lukns.^  very  distinguished  civilians^  that  the  presump* 
tion  ought  to  be  conclusive,  except  upon  proof 
of  the  husband's  impotence  or  non-access. 
They  denied  the  justice  of  allowing  an  aduU 

*  Lixnito  locum  sibi  prtesumptionem  non  vindicare  si  ma-' 
ritos  raro  adiret  uxorem^  quia  tunc  pnesumitur  filius  potius 
Adulteri^  qui  frequens  cum  muliere  versabatur^  quam  mariti, 
ita  tenet  Aldat  d.  tract,  de  preesum.  r^.  3.  prns.  37*  n.  11. 
ponderans  tex.  in  d.  1.  filiis^  ubi  lex  oonsiderat  quod  maritns 
assidue  veraatus  cum  uxore^  et  ex  h&c  assidu^  oonsuetudine 
adulteri  cum  muliere^  potius  praesumi  adiilteri  quam  mariti  fi- 
lium  tenet  Paris,  in  Consil.  decimo  nu.  34.  volum.  3.  Mas* 
cardus  de  Probation.  Cone.  c.  7^9. 

Limito  hujusmodi  extensicmem  quando  cum  ilia  communi 
reputatione  ooncurrit  etiam  education  tractatus,  et  nominatio 
tanquam  filii  adulteri^  hoc  nempe  casu  cessaret  ilia  prsBsump- 
tio  de  marito>  et  praesumetur  adulterinus^  ita  cautum  est  ab 
Anchattd,  Maacardus,  c  788*  and  the  authorities  there  cited. 
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terer  to  defeat  the  l^gal  object  6(  marriage, 
which  would  happen,  if  his  acts  towards  the 
child,  could  deprive  it  of  the  status  attendant 
on  its  birth  *.  The  law  had,  under  certain  cir- 
cumstances, cast  the  obligation  of  paternity 
oa  the  husband,  and  he  was  precluded  from 
divesting  himself  of  it.  His  testimony  could 
only  be  received  when  in  support  of  the  pre- 
sumption;  and  his  wife  laboured  under  the 
same  dbability.  Where,  indeed,  the  birth  of 
the  child  during  marriage,  could  not  be  esta- 
blished; and  the  title  to  legitimacy  rested  on 
the  conduct  of  the  husband  and  the  wife,  they 
were  at  liberty  to  explain  or  to  contradict  the 
acts  imputed  to  them,  and  any  evidence  to 
disprove  their  recognition  of  the  child  was  ad- 
missible. The  passaged  in  the  Digest  which 
appear  to  sanction  this  species  of  evidence, 
are  all  founded  on  the  assumption  that  the 
question  of  legitimacy  cannot  be  decided  on 
the  usual  grounds,  viz.  birth,  &c.  but  resort 
must  be  had  to  circumstantial  evidence  ^     Fi- 

*  Some  of  them  went  still  further.  Alexander  7«  Consil. 
88.  et  ibi  Molin  oensent  quocumque  tempore  conoeptus  na- 
tiisre  sit  filius,  filium  oonstante  matrimonio  nihilominus  esse 
legitimum,  licet  adultera  sit  mulier.  Eustat.  L.  i.  Morairius, 
Obsenrationes  in  Dig.  L.  xxiv. 

^  QoKro  qualiter  probetur  filiatio  vcl  fratcrnitas.     Dixi^ 
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naily  the  presumption  arising  from  birth,  was 
opposed  to  the  presumption  arising  from  the 
conduct  of  the  parties ;  the  former  being  de- 
scribed as  a  maxim  which  the  law  had,  under 
certain  exceptions,  pronounced  to  be  incon- 
trovertible, whilst  the  latter  constituted  a  mode 
of  proof  unavoidably  open  to  error,  and  there- 
fore only  to  be  adopted  in  the  absence  of  the 
former. 
Cuon  hw.  Whatever  may  be  the  proper  construction  of 
the  works  followed  by  the  civilians,  we  can  en- 
tertain no  doubt  of  the  opinion  of  the  canon- 
ists*. The  Decretal  altogether  overlooks  the 
doctrine  of  access,  and  refers  the  paternity  of 

drca  filladonem  sunt  fadendi  duo  articuli :  primus  de  filia* 
tume  directo;  secandus,  de  quasi  possessione  filiationis* 
PrimOy  dicam  quod  talis  est  natus  ex  tali  uzore  in  ejus  domo 
Tidnis  sdentibns,  secundum  fbnnam,  &c.  (Ulpiani).  Se« 
cundo,  ponam  qu6d  aliqui  pater  et  mater  tractaverunt  eum  ut 
filium.  Ista  est  quasi  possessio  filiationis.  Bartolus,  Codex 
de  Prob.  L.  xiii.  p.  26. 

Unde  non  refert^  ftierit  uxor  publica  meretrix^  vel  recesserti 
a  tnro,  id  enim  tantum  poterit  banc  pnesumptionem  elidere 
si  probetur  maritum  ad  uxorem  non  accusisse  illo  tempore 
quo  ille  filius  oondpi  poterit.    Corruvarias^  Oper.  210. 

Vide  also  the  opinions  of  Accurdus  and  other  glossators  in 
Hofinan's  edition  of  the  Digest. 

*  Mascardus  de  Probationibus^  con.  790,  etc. 
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the  child  exclusively  to  the  conception  of  the 
mother.  The  sole  question  is,  by  whom  she 
conceived.  Whether  she  resided  with  her  bus** 
band  or  with  the  adulterer,  the  child  was  ilie* 
gitknate,  if  it  could  be  proved  to  have  been 
begotten  in  adultery  *.  The  testimony  of  the 
parents  against  the  legitimacy  of  the  child  was 
conclusive,  unless  it  could  be  met  by  the  most 
dear  and  unequivocal  contradiction  ^.  All  cir- 
cumstantial evidence  that  could  possibly  eluci- 
date  the  fact,  even  the  resemblance  of  the 
child  to  the  adulterer  or  the  husband^  was  ad- 

*'  niegituna  proles  est  qaum  vivo  viro  uxor  ex  mdidterio  oo»« 
eepii,  sive  cum  adoltero  me  com  vivo  moretur.  Gregor.  Deccet; 
10.4.17.4. 

Si  oonstiteiit  qadd  Agatha  de  Ameliaa  muliefts  tempore 
Akm  Tin  saiy  ipsa  earn  eotaoqiiam  cam  yiro  SUA  raecante^  vel 
com  R.  patie  dictse  Agathtt  ipsam  A.  adhnc  habeate  Tiram 
pobiice  tenente  oata  fuit :  earn  non  f uisse  Ic^tiiwam  ejusdem 
R.  filiam  judioetis>  quia  non  potuit  esse  nxor,  quie^  viri  sd 
tomm  macnlans,  alio,  dam  ille  viveret,  copulari  prosampsit. 
Baldos. 

^  Dicto  parentom  creditor  nisi  maniftste  aliud  probetur. 
GRg.  Heeret  L.  iy.  T.  17-  c  3.  L.  ii.  T.  19.  c.  10. 

Ncikatar  ad  hoc  qu6d  es  confcaaiofic  et  nominatione  paren« 
torn  propter  se  fiict&j  aocedentibas  aliis  indictis,  plane  pro* 
bator  filiatio.  Barbosa.  CoUectanca  Doctorum  in  Jus  Pon« 
tiidum  oniversnm,  2.  574. 

*  Etcnim  quispiam^  pnesumitor  ilUus  esso^filiusj  ciigas  for- 
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missible.  Indeed  the  spirit  of  the  law  almost 
seems  to  have  preferred  the  presumption  of 
illegitimacy  to  that  of  legitimacy,  and  a  distin- 
guished writer  actually  considered  the  physical 
deformity  of  the  child  as  a  ground  on  which  it 
might  be  found  illegitimate\ 
Feudal  itw.      The   feudal  law  was  different  in  different 

mom  et  effigiem  habet.  Paris.  Cons.  10^  &c« — ^Aldat — Mas« 
cardusj  c.  735^  observes  upon  this  doctrine :  "  Istam  nos- 
tram  sententiam  et  plurimi  reriim  naturalium  indagatores 
acerrimi  confirmant^  si  enim  in  ea  sont  opinione^  ut  existiment 
illam  origini  et  oontextui  sanguinis  respondere,  nee  parvum 
argumentum  ex  caeteris  animalibus  trahunt,  quae  fere  gignenti- 
bus  similia  nascuntor :  sic  Hesiodus  in'E^oK.  Tinnna^  it  yupaixt^ 
lotxorarcxyay^rct/^iF.  Huc  respexit  Virgil.  iGneid.  L.  iv.  dam 
cednit : — 

Saltern  si  qua  mibi  de  te  suscepta  fuisset 
Ante  fugam  soboles^  si  quls  mihi  parvulus  aula^ 
Luderet  iEneas^  qui  te  tantum  ore  referret. 
Ad  quod  sexceata  alia  in  medium  adducit  Tiraq.  de  Leg. 
Conhub.  Leg.  ?•  Num.  52. 

I  cite  this  note  as  a  specimen  of  the  discursive  style  of  these 
commentators. 

*  Barbosa  de  probat.  n.  98.  Comivarias^  a  very  learned 
Spanish  jurist^  observes  upon  this  passage.  ''Ego  tamen 
ingenue  fateor  hanc  opinionem  Barboss  auctoritatem  indig- 
nam  esse,  quippe  quae  falsa  sit  manifeste.  Non  ehim  deoet 
praesumptionem  ita  efficacem  hac  levi  et  divinum  judicium 
vere  divinante  conjecture  elidere,  audaciam  mehercule  dicendi 
potius  quam  rationem  recti  sensus  argoit.    Cor.  Opera.  210. 
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countries.  The  local  customs  of  which  it  was 
composed  being  framed  at  too  early  a  period 
to  comprise  many  of  the  questions  which  re* 
salt  from  the  approach  of  refinement,  their 
defects  were  supplied  from  the  repositories  of 
a  more  perfect  jurisprudence*.  In  the  ab- 
sence of  customary  law,  the  judge  was  guided 
either  by  the  civil  or  canon  law.  The  Church 
was  the  nursery  of  both,  more  especially  of 
the  latter,  so  that  when  they  were  at  variance 
the  contest  was  unequal.  The  progress  of  ec- 
clesiastical power  may  be  silently  traced  in 
the  disposition  of  the  civilians  to  reconcile  the 
Digest  with  the  Decretals.  The  difference  be- 
tween them  (according  to  the  modern  con- 
struction) became  ultimately  of  comparative 
unimportance.  The  canon  law,  under  some 
modifications,  was  thus  followed  in  Scotland, 
and  in  the  most  flourishing  countries  of  Eu- 
rope, where  it  furnished  the  tribunals  with 
much  of  their  doctrine  of  legitimacy. 

The  feudal  law  ^  however  disqualified  the 

*  Hnjns  aane  juris  pontificii  magna  adhuc  apad  nos  manet 
anctoritas  adeo  ut,  ^uoties  a  civili  jure  disddet,  jus  caQonicum 
fndenmuB — prascipue  in  iis  qute  ad  ecdesiasticam  adminis- 
tradoQein  pertinent.    Craigius  de  Jur.  Feu.  23. 

^  Quod  dixi  (ex  Decretalibus)  dicto  parentum  star!  nitd 
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mother  from  being  a  witness  to  the  legitimacy 
of  her  child,  and  admitted  the  father's  testimony 
where  the  child  had  enjoyed  only  a  short  or 
partial  possession  of  its  statns.  Noa-access  was 
not  indispensable  for  proving  the  absence  of 
sexual  intercourse  at  the  date  of  the  concep- 
tion, but  it  seems  that  adultery  was  insuffi- 
cient to  repel  the  inference  arising  from  co- 
habitation. 
Bngiishiaw.  In  England  the  sturdy  independence  of  our 
ancestors  soon  checked  the  encroachments  of 
the  priesthood.  Neither  the  civil  nor  the  canon 
law  ever  formed  part  of  the  law  of  the  land. 
They  are.  to  be  cited  as  illustrations  only  ^  we 
must  look  to  our  own  writers  for  authorities. 


oontrarium  prdbetar>  intelligendum  est  nisi  sit  in  possessione 
filistionis  (id  est,  nisi  ioogo  tempore  ex  parendbus  eo  nomine 
et  tanquam  fiUas  altus  et  educatus  sit  filiique  nomine  apella- 
tus)^  nam  filiatio  ex  parte  patris  non  potest  probari>  sed 
semper  praesumitur  ex  cohabitatione,  si  eo  tempore  oohabita- 
verunt  quo  iilius  conceptus  est,  imo  quod  majus  est  prae- 
sumitur filius  etiam  si  eodem  tempore  matrem  cum  adul- 
tero  rem  habuisse  oonstiterit.  Nam  ciim  hie  qui  filius  est 
utrinsque  filius  esse  non  possit,  in  fitivorem  tamen  filiationis 
piawnmitnr  maxiti.    Ibid. 

•  At  si  tempore  oonoeptionis  non  cohabitaverint,  proberique 
possit  maritum  abstinuisse,  durum  est  ut  filius  dicalur.  1.  1. 
14.  Craig. 
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But  at  a  time  when  our  principal  institutions 
provided  very  imperfectly  for  the  varied  rela- 
tions and  necessities  of  civilized  life,  our 
lawyers  were  in  the  habit  of  blending  with 
their  own  sentiments  those  of  the  civilians 
and  canonists^  so  that  these  jurists  indi- 
rectly assisted  in  the  construction  of  our 
temple  of  justice.  This  is  particularly  remark- 
able in  the  works  of  Bracton  and  Fleta,  the 
two  earliest  writers  in  English  law  who  have 
treated  of  the  subject  of  legitimacy, 

Bracton *s  definition  of  legitimacy  is  expressed  Bracton. 
in  the  language  of  the  digest.  ''  Legitimus 
*<  hasres  et  filius  est  quern  nuptisa  demonstrant, 
*'  ease  legitimum."  His  exceptions*  to  this  defi- 
nition are  drawn  from  the  same  source,  and  are 
equally  deficient  in  perspicuity  and  precision. 

*  Si  antem  violento  pnesumptio  se  faeiat  in  ooatrariam  in 
pnediotis  casibnsj  ut  ecce,  maritus  probatur  propter  aliquam 
infinnitatenij  vel  frigiditatem^  yel  aliam  impotentiam  coeundi, 
per  mnltum  tempos  non  concubiusse  cum  uxorej  vel  si  probe- 
tor  qndd  extra  r^num^  vel  provinciam  per  biennium  et  ultra 
koge  eztitept,  et  qudd  vebementer  prsesumi  possit  qudd  ad 
azorem  aooesBam  babeie  non  potuit^  et  cnm  redierit  praognaB-* 
torn  inTenerit^  vel  parvulum  babentem  anniculiun^  sive 
talem  adrocaverit  et  nutrierit,  vel  non^  erit  talis  filius  (non 
imraerito)  a  saooessione  repellendus,  qtiia  talis  filiu8>  nee 
hmres  esse  potent.     Bracton,  fbl.  63. 
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All  the  comments  on  Bracton  that  have  come 
under  my  observation  reduce  these  exceptions 
to  two,  viz.  the  impotence  and  non-access  of 
the  husband  at  the  date  of  the  wife's  concep- 
tion.— It  appears  to  me  that  they  may  be  ex- 
tended to  four;  viz.  1.  the  impotence  of  the 
husband :  3.  the  absence  of  sexual  intercourse 
at  the  date  of  the  wife's  conception:  S.  the 
non-recognition  of  the  child  by  the  father: 
4.  any  conclusive  presumption  arising  from 
physical  or  moral  causes,  that  the  child  is  the 
child  of  an  adulterer,  and  not  of  the  husband  ^. 

1.  The  first  ground  of  exception  admits  of 
only  one  construction. 

3.  The  second  is  left  in  considerable  obscu- 
rity:  where  the  question  could  be  raised,  the 
result  would  depend  on  the  period  assigned  for 
the  duration  of  gestation,  and  the  only  notice 
of  this  important  point  is  to  be  found  in  the 
account  of  the  writ  de  ventre  inspiciendo. — 
When  this  writ  had  been  followed  by  a  ver- 
dict, the  female  was  liable  to  be  placed  in 
safe  custody  until  the  truth  of  her  pregnancy 
could  be  ascertained,  or  rather  until  there 
was  no  possibility  of  any  future  fruit  of  her 

*  The  third  exception  is  comprehended  in  the  foorth,  but 
I  have  separated  them  to  prevent  any  obscurity. 


XXXlll 

intercourse  with  her  husband. — The  duration 
of  her  imprisonment  was  therefore  necessarily 
bounded  by  the  extreme  limit  of  gestation^ 
and  what  this  was  we  are  lei);  to  speculate^  for* 
Bracton  only  observes^  that  in  case  of  the 
pregnancy  taking  place,  it  may  be  <^  easily 
"  known  whether  the  child  is  really  or  pre- 
*'  sumptively  the  child  of  the  husband,  or  of 
^'  another  person ;  by  computing  the  period 
^'  between  the  mother's  delivery  and  the  death 
'^  of  her  husband,  as  well  as  the  period  which 
*'  she  had  assigned  as  the  date  of  her  concep- 
**  tion.«— It  is  said  indeed,  although  others  are 
'*  of  a  contrary  opinion,  that  a  woman  cannot 
''  exceed  the  period  of  gestation  by  one  day, 
'*  unless  the  child  should  have  died  in  the 
**  womb^  or  have  caused,  by  some  extraordi- 
**  nary  malformation,  imminent  danger  to  its 
<^  parent/' — He  admits  elsewhere,  that  if  the 
mother's  delivery  is  deferred  to  such  a  period 
as  that  <<  it  is  not  probable  that  the  child  can 
"  have  been  begotten  by  the  deceased  husband, 
"  then  the  child  is  liable  to  be  bastardized." " 

*  Ciun  autem  mulier  sic  fderit  caute  cnstodita^  et  omni 
siupidone  per  talem  custodiam  sublata^  si  forte  praegnans 
eztiterit,  et  peperit^  de  facile  perpendi  potent  utrum  partus 
ille  fherit  viri  defoncti^  vere  vel  prsesnmptive^  vel  alteriiis^ 

c 
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S.  The  recognition  of  the  child  by  the  hus- 
band^ did  not  operate  in  favour  of  the  child 
where  the  legitimacy  was  opposed  by  proof  of 
either  impotence  or  non-access,  but  in  the  ab- 
sence of  such  proof  it  was  conclusive,  and  when 
once  given  it  could  not  be  recalled  *. 

compntato  tempore^  scilicet  a  tempore  quo  dicebat  se  con- 
cepisse  et  etiam  a  morte  viri  usque  ad  diem  pariendi.  Dicunt 
enim  quidam^  licdt  alii  sunt  in  contrari^  opinione>  qudd 
mulier  tempus  pariendi  (etiam  per  unum  diem)  excedere  non 
potest,  nisi  partus  in  utero  mortuus  sit,  vel  ad  monstrum  de- 
dinaverit  cum  discrimine  matris.     Bract.  70. 

Si  partus  nascatur  post  mortem  patris  per  tantum  tempus 
qu6d  non  sit  verisimile  qu6d  possit  esse  defuncti  Alius,  et  hoc 
proibatoj  talis  did  poterit  esse  bastardus.  Bracton,  de  Ex- 
cept. 5.  417- 

*  Sed  vice  versa,  ubi  vir  sanus  erit  et  inoolumis,  et  semper 
steterit  cum  uxore  in  provincia,  in  una  domo  et  uno  lectQ 
sive  partus  conoeptus  fuit  ab  alio  sive  suppositns,  et  ipse  eum 
nutrierit  et  habuerit  pro  JUio,  vel  etiam  ipsum  deadvocaverit 
et  amoverit,  si  postea  ipsum  recognovetit  ad  filium  coram 
viris  fide  dignis,  qui  Hoc  probaverint,  si  opus  fuerit,  ulterius 
deadvbcare  non  poterit,  sed  erit  filius  legitimus  et  haeres.  £t 
de  bac  materia  inveniri  poterit  de  termino  Paschae  anno  un- 
decimo  R.  H.  in  comitatu  Sussex  de  Jobanne  de  Monte-acuto. 
Ibid.  p.  63. 

Si  autem  cum  (pater  et  mater)  diu  non  cobabitaverint 
per  biennium  vel  ultra,  sive  vir  generare  possit,  sive  non, 
et  uxor  concipere  vel  non,  si  uxor  ab  alio  conciperet,  vel 
partum  supposuerit  ita  quod  vehementer  praesumi  posset 
propter  temporis  intervallum  et  distantiam  locomm  qudd  vir 
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The  non-recognition'  of  the  chHd,  evinced 
by  the  husband  removing  it  from  his  house  on 
his  discovery  .of  its  existence,  by  his  refusal  to 
maintain  it  as  his  child,  and  by  his  persisting 
Jn  prohibiting  its  return,  was  fatal  to  a  claim  of 
legitimacy  made  after  the  husband's  death,  al- 
though these  circumstances  were,  unaccom- 
panied by  proof  of  the  ilnpotence  or  non-ac- 
cess of  the  husband.  In  a  case  tried  in  the 
county  of  Lincoln  ^  the  tenant  in  possession 

talem  partum  non  genuerit^  sive  talem  partum  advocaverU  nve 
mm,  nunguam  effkieiur  partus  legUimus.  Et  licit  prassuma^ 
tw  qudd  legititnus  ni,  eo  quod  nascitur  ex  uxore,  tamen  non 
erit  standnm  tali  prosamnptioni,  nee  erit  neoeaae  probare  con- 
tniium^  cum  ipsa  Veritas,  si  de  eli  constiterit  quod  simul 
non  cobabitavenmt,  dooeat  oontzarium.     firacton.  Ibid. 

*  Cnm  autem  fiierit  talis  natus,  vel  suppositus^  vir  statim 
talem  a  domo  sua  amoveat^  nee  faciat  eum  nntriri  in  domo 
sno  pro  filio,  nee  alibi,  nee  permittat  eum  redire  ad  ipsum. 
Ibid,  p.  63. 

^  £t  de  hac  materia  inveniri  poterit.de  tennino  Sanoti 
Michaelis  anno  R.  H.  quarto  indpiente  quinto,  comitatu 
Lincoln,  de  Barthol.  filio  Richardi,  et  ubi  tenens  paratus  fuit 
le  ponere  in  magnam  assisam,  vel  super  patriam,  de  jure 
ntrum  ipee  haberet  majus  jus  tenendi  terram  in  dominioo  qu« 
petita  fuit,  an  iUe  qui  petiit,  sicut  ille  qui  non  habebatur  pro 
filio  a  patxe  commnni,  nee  nutritus  pro  filio  in  domo  patris, 
wd  amotos  a  domo  patris,  et  sicut  ille  qui  nunquam  rediit  ad 
patrem  in  Titk  vak  sicut  filiua,  nee  post  mortem  ad  capitalis 
<lw»iB<w  feodi,  fiicturus  iis  quod,  de  jure  fiicere  deberet,  at  in 

c  2 
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offered  issue  either  in  grand  assize  or  per  pays, 
whether  he  had  better  right  to  the  land  than 
the  plaintiff*,  the  latter  not  having  been  re- 
garded as  a  son  by  the  individual  whom  they 
both  set  up  as  their  common  father,  nor  brought 
up  as  such  in  the  father's  house,  but  having  oti 
the  contrary  been  removed  from  the  same; 
ilhd  also  neither  having  returned  home  during 
the  father's  life  as  his  son,  nor  having  after 
the  father's  death  performed  the  necessary 
services  to  the  superior  lords :  and  the  plain- 
tiff' being  unable  to  controvert  the  premises, 
the  tenant  continued  in  possession  without 
assize,  jury,  or  inquest. 

^  Even  the  recognition  of  the  child  by  the 
husband's  heir  after  the  husband's  decease,  did 
not  supply  the  omission  of  the  husband '. 

It  should  be  observed  that  Bracton  draws  an 
evident  distinction  between  the  husband's  re- 
pudiation^ and  his  non-recognition  of  the  child. 

quo  easu  teneiiB  tetmait  sine  assizaJunita^Tel  inquisitioiie, 
quia  potens  non  potoit  premissa  dedioere.  BraeCoo,  1.  3. 
fbl.63. 

*  8ed  esto  qndd  vir  talem  in  vita  ana  adfaaeredem  non  reoog- 
no8cat>  aed  cum  amoverit  talem,  moriatnr>  lioet  poet  mortem 
snam  a  cnetode,  vel  ab  aliqno  cajus  hnreditas  non  fnerit,  ad 
haeredem  reoognoseatnrj,  non  valebit.    Braoton,  63. 

^  The  expression  in  Bracton  is  "  deadyooo  ",  and  accord- 
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The  latter  indeed  conveys  incomparably 
stronger  mpral  evidence  of  illegitimacy  than  the 
former.  The  repudiation  «iay  be  prompted  by 
passion  or  interest,  and  it  operates  on  a  vested 
title ;  for  the  child  has  been  already  affiliated, 
and  publicly  enjoyed  the  privileges  of  his  status. 
The  child  may  have  entered  into  transactions 
with  third  persons,  upon  the  faith  of  his  legiti- 
macy, which  nothing  but  the  relation  he  bore  to 
his  ostensible  parent  could  have  enabled  him  to 
perform.  The  husband  having  in  fact  become 
responsible  for  his  civil  identity,  ought  not  to 
be  permitted  to  destroy  it,  unless  under  cir- 
cumstances which  satisfactorily  account  for  the 
imposition.  The  non-recognition,  especially 
when  accompanied  by  concealment  of  the 
child,  implies  fraud  both  against  the  husband 
and  the  public.  It  exculpates  the  husband 
from  any  unnatural  hatred  of  the  child.  It 
postpones  his  remedy  against  a  claim  which 
may  be  unjust,  until  the  means  of  proving  the 
injustice  have  passed  away.  The  injury  done 
to  society  by  this  sort  of  intrusion  into  it,  is 
much  greater  than  the  benefit  received  by  the 


iDg  to  I>oo«nge  he  is  th^  only  author  in  whose  works  it  is  to 
be£NuuL 
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individuar  who  may  profit  by  his  legitimacy 
being  established.  The  disappointment  and 
the  confusion  which  he  must  necessarily  create 
among  innocent  parties  may  be  incalculable. 

An  inattention  to  this  distinction  has  led  to 
a  false  construction  of  a  passage  in  Bracton, 
in  which  the  author  observes  *,  that  if  a  woman 
should  become  pregnant  by  an  "  adulterer 
*'  whilst  she  was  cohabiting  with  her  husband, 
**  and  there  was  no  impediment  to  her  haying 
"  become  pregnant  by  him,  the  child  should 
'*  be  legitimate  whether  it  was  acknowledged 
"  or  repudiated  by  the  husband. "-^Now  this 
entirely  agrees,  and  in  fact  it  is  introduced  by 
the  author  as  agreeing  with  the  doctrine  before 
laid  down  of  the  effect  of  recognition,  viz.  that 
when  it  has  once  attached  to  a  child,  it  must 
always  be  conclusive  in  the  absence  of  proof 
of  the  husband's  impotence  or  non-access.  The 


*  Et  notandum,  secundum  quod  superius  dictum  est,  qu6d 
si  cohabitaverint  vir  et  uxor^  nee  sit  impedimentum  ex  aliqua 
parte  quin  generare  possent^  et  uxor  de  alio  qu^  de  viro 
oonceperit,  partus  Ic^timus  erit,  sive  ipsum  adyocaverit,  sive 
deadvocaverit,  et  l^timus  erit  propter  prssumptionem  eo 
quod  nascitur  ex  uxore.  Talis  enim  preesumptio  non  ad- 
mittit  probationem  in  contrarinm.  Bracton^  70.  It  should  be 
observed  that  the  expression  is  deadvocaverit,  and  not  amoverit. 


subsequent  act  of  the  husband  was  not  allowed 
to  cancel  the  first. 

It  is  a  striking  illustration  of  the  legal  efficacy 
of  parental  recognition^  that  among  the  nume*. 
rous  and  somewhat  involved  cases  ad(luced  by 
Bracton,  there  is  not  one  in  which  the  legiti- 
macy can  be  held  to  have  been  established  in 
the  absence  of  it,  excjept  under  circumstances 
that  rendered  its  absence  unavoidable,  such 
as  in  the  process  on  the  writ  de  ventre  inspi* 
ciendo.  The  presumption  in  favour  of  legiti- 
macy, arising  from  the  birth  of  the  child  during 
marriage,  appears  not  to  have  been  of  any 
force  unless  the  recognition  by  the  parents  had 
been  preliminarily  proved  *. 

*  £t  in  quo  casu  (of  an  allegation  that  D.  was  not  the  son 
of  A.,  by  B.  his  wife)  cum  comparuerit  pater  vel  mater^  vel 
eonim  alter^  et  talem  nutritnm  produxerint^  tunc  n  ialem 
mUritum,  in  judicuh  ad  JUiutn  et  hasredem  recognoverini,  et 
pnesmnptio  sit  pro  eis  quae  non  admittit  probationem  in  oon- 
trarium^  ut  si  nascatur  de  uxore  quae  concipere  potest^  lic^t 
ab  alM>  qu^  a  viro  suo  oondpiatur ;  vel  si  forte  snpponatur 
cum  simiil  oohabitaverint  nee  sit  impedimentum  ex  parte  viri. 
qoin  generare  pos8it>  nee  est  impedimentum  ex  parte  matris 
propter  sterilitatem  et  senectntemj  talis  filius  et  partus  erit 
legitimiiB.  Si  autem  verus  haeres  dooere  possit  contrarium 
aliud  erit,  lic^  parentes  aliud  in  jure  confessi  sunt,  dum 
tamen  hoc  probetur.  Debet  enim  eonfessio  facta,  in  jure  na- 
ttam  et  Teritati  oonvenire.     Bracton>  70* 
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4.  The  account  given  by  Bracton  of  the 
proceedings  in  the  execution  of  the  writ  de 
ventre  inspiciendo%  proves  the  admissibility  of 
circumstantial  evidence  to  controvert  the  pre- 
sumption of  legitimacy*  The  female  *"  whose 
pregnancy  was  the  subject  of  enquiry  under- 
went  a  strict  examination  by  a  jury  of  her  own 
sex,  and  was  obliged  to  answer  a  series  of 
questions  relative  to  the  legitimacy  of  the  child 
of  which  she  could  prove  herself  enceinte. 
These  questions  being  prescribed  by  law  could 
not  contain  any  irrelevant  matter.  They  are 
not  confined  to  the  access,  or  even  cohabita- 
tion or  virility  of  the  husband,  but  assuming 
these  facts  until  they  are  disputed,  they  scruti- 
nize the  circumstances  of  the  conception  with 
such  minuteness^  as  to  shew  the  liability  of  the 
child  to  be  bastardized  as  the  result  of  an 
Hdult&roUs  intercourse;   Although  the  mother 


*  The  writ  dd  yentre  inspidendo  was  obTioaaly  borrowed 
from  the  pioeeae  defined  in  the  Dig.  L.  aor.  T.  3.  s.  1.  3*  8. 
Bat  the  Bcrntiny  preaeribed  bj  our  law  was  much  more  strict^ 
and  ita  oanaeqnenoes  were  more  important. 

^  Et  81  ipaam  inreneHnt  prU^naatem  vel  impraegnanttei^ 
diligenter  inqniiant  de  teinpore  conceptAs,  qaoqno  mode, 
qnando^  et  ubi,  et  quando  crediderit  ae  esae  paritmram.  Brae* 
ton,  69. 
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was  living  with  the  hfasband  at  the  date  assigned 
for  the  conception,  and  under  no  disability 
of  having  conceived  from  him.— The  jury  were 
to  interrogate  her  '^  concerning  the  time  of  her 
'*  conception,  hoWy  when,  and  where  it  took 
''place*',  (inqnirant  de  tempore  concepttis, 
quoquo  modo,  quando  et  ubi.)  If  the  mother 
ascribed  her  conception  to  an  adulterer,  and 
satisfied  the  jury  from  the  correspondence  of 
time  and  place  of  the  truth  of  her  statement, 
there  seems  no  reason  for  doubting  that  the 
fact  of  bastardy  would  be  treated  like  any 
other  fact,  and  pronounced  sufficiently  proved. 
The  questions  would  otherwise  be  nugatory. 

I'he  work  that  bears  the  name  of  Fleta,  has  Fkia. 
been  considered  by  some  legal  antiquaries  as 
a  servile  copy,  and  by  others  as  an  abridg- 
ment of  Bracton  \  Undeniably  the  contents 
of  both  works  closely  correspond,  especially  in 
those  parts  relating  to  adulterine  bastardy.  No 
variation  between  them  upon  this  subject  can 
be  detected. 


*  Hie  definition  given  of  legitimacj  by  Fleta(S9)  is  the 
i  as  Bnctoii%  legitmiiis  filins  et  hsxes  est  quern  nuptitt 
;  kgitimiun,  c.  14.    The  remainder  of  the  chapter 
is  prindpelly  taken  from  Bracton^  fid.  63. 
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Fleta  is  silent  on  the  period  of  gestation,  and 
his  only  notice  of  the  moral  evidence  by  which 
the  presumption  in  favour  of  legitimacy  can 
be  affected^  is  with  reference  to  the  recognition 
or  non-recognition  of  the  child  *.  Like  Brae- 
ton  he  brings  forward  the  recognition  by  both 
parents  as  necessary  evidence  in  support  of 
the  legitimacy  ^,  whilst  he  declares  that  the  pas-. 
silnUty  ^procreation  arising  from  the  access 
and  virility  of  the  husband  was  not  conclusive, 
unless  it  was  accompanied  by  the  recognition 
of  the  child,  thus  shewing  that  the  non-recog- 

*  Legitimantiir  quandoque  per  adoptionenk  de  consensu 
et  voluntate  parentom;  at  si  uxor  pnerom  de  aliquo  con- 
oeperit^  viro  suo  hoc  ignorante^  si  vir  ipsum  in  domo  sua 
susceperit>  nutrient^  et  advocaverit  nt  filiom  8uuxn>  putagium 
nxoris  tali  non  prsejadicabitj  sed  ejus  erit  si  posset  ipsum 
genuisse^  eo  qudd  nasdtur  ex  uxore:  secSU  erit  n  ipsum 
amaveril  ui  extraneum  vel  tupposiium,  yel  si  manifestum  sit 
qu6d  propter  distantiam  locorum  et  moram  longam^  vel 
infirmitatem^  vel  coeundi  impotentiam>  cum  uxore  non  con- 
cubuit>  quanquam  talem  advocare  vellet  ut  filium  suum; 
cum  ergd  talis  natns  fiierit  vel  suppositus^  statim  fadet  eum 
quivis  discretus  a  domo  et  omni  nutritura  sua  amoveri^  quate- 
nus  per  nutrituram  debeat  verus  exhseres  exheredari:  ipso 
namque  semel  advocate^  iterum  ipsum  deadvocare  non  poteiit. 
Fleta,  32. 

^  Fleta,  32,  which  corresponds  with  the  passage  in  Bnus 
ton,  p.  70,  cited  supra,  p.  xxviii. 
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nition  was  regarded  as  proving  the  impassibility 
of  the  procreation.  With  greater  perspicuity 
and  precision  be  classes  the  non-recognition 
with  such  circumstances  as  impotency  and  non- 
access,  making  each  of  them  equally  fatal  to 
the  legitimacy  of  the  child. 

The  pieirtiality  for  the  civil  and  canon  laws, 
which  is  so  obvious  in  every  page  of  the  writ- 
ings of  Bracton  and  Fleta,  is  less  characteristic 
of  Britton,  who  departing  with  greater  boldness 
from  these  favourite  guides,  directed  his  atteur 
tion  more  exclusively  to  the  common  law  of 
England. — He  deserves  the  gratitude  of  his 
profession, 'for  the  particulars  which  he  has 
preserved  of  the  legal  customs  and  institu- 
tions of  our  ancestors.  On  these  topics  his 
authority  is  highly  valuable. 

Bracton  and  Fleta,  in  imitation  of  Ulpian, 
have  each  made  legitimacy  the  exclusive  sub- 
ject of  one  of  the  divisions  of  their  works. 

Britton  has  viewed  it  only  in  its  relation  to  Britton. 
the  law  of  real  property,  and  more  especially 
in  the  process  under  the  writ  de  ventre  inspi- 
ciendo,  of  which  he  has  left  us  the  most  de- 
tailed account  now  extant.  We  learn  from  him 
that  forty  weeks  constituted  the  limit  of  the 
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period  for  which  the  widow  could  be  confined 
under  the  writ  de  ventre  inspiciendo»  and  that 
the  illegitimacy  of  the  child  was  the  inevitable 
result  of  the  birth  being  protracted  beyond  that 
time.  The  heir  was  entitled  to  demand  im- 
mediate possession  of  the  fief  upon  the  expira- 
tion of  the  forty  weeks,  and  the  right  could 
not  upon  any  pretext  be  any  longer  sus- 
pended •. 

The  other  proceedings  upon  the  writ  de- 
tailed by  Britton,  confirm  the  inference  which 
is  obviously  derivable  from  the  brief  statement 
of  Bracton.  The  jury  before  whom  the  female 
was  examined  were  directed  to  ascertain 
whisker  she  was  pregnant^  and  by  whom ;  and 
whether  on  the  day  of  her  husband's  death. 
Thus  proving  that  the  possibility  of  her  being 

•  £t  81  ele  ne  eyt  enSaaX  dedans  lea  40  semaines  apres  la 
mort  de  son  barcm>  ou  si  ele  ne  aoit  troave  enoeynte^  si  smt 
ele  punie  par  prison  et  par  fyn^  et  les  chefs  seigneurs  des 
fees  tantot  preignent  loors  homages  des  heires  sans  pins  longe 
de  lay  faire.— Britton  De  Gardes>  166.  "  Beanmaaoir  in 
*'  c.  18.  of  the  Goutume  de  Beanvws  say8>  that  a  woman  can- 
''  not  go  with  child  longer  than  39  weeks  and  a  day.  The 
"  Code  Matrimoniale>  in  2  Vols.  4to>  contains  an  excellent  col- 
''  lection  of  the  authorities  on  the  period  of  gestation."  Note 
by  M.  Houard. 
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with  cfhild  by  ber  husbands  did  not  preclude 
the  reaUty  of  that  fact  being  put  in  issue  *•-« 
But  this  is  not  all.  If  the  verdict  was  favour- 
able to  the  prognancy^   and  the  pregnancy 

■  II  •   -       •   -  .  -  -  • 

*  Aicones  ibOx  aTient  que  feminesteiiaiiiites  dels  mort  lours 
faiaraoByaefeigneiit  eatre  eaeeyntes  de  loun  barons,  que  ue  aoient 
mye  a  gre&  damages  des  heirs.  En  quel  eas  nous  voulons 
que  tid  remede  soient  ordine  que  come  ascune  de  tele  deoeyte 
se  pleyndra,  volons  que  il  eyt  de  nous  brefe  al  viscont  de 
lieu  que  il  sattvement  face  venir  devant  lui  et  derant  les 
eofoneurs  ou  plain  oottnte  la  femme  de  qui  la  pleynte  est 
fnte.  £t  soit  enquys  de  lui  si  de  nit  enct^nie  €t  de  qui,  ei 
siUdei  desonhaion  quemonrnst,  tantost  &oe  le  viscont  venir 
sages  femmes  et  leyales  jesque  a  6  au  meins,  et  les  face  jorer 
sur  saynts  de  leaument  faire  et  verreyment  presenter  en  les 
articles  devant  elles  seront  diarges  si  part  de  nous.  Et  puis 
soient  diarges  que  eux  sur  lour  serment  enquerrent  de  la 
femme  que  se  fait  enseinte  par  tast  de  son  ventre  et  des  sss 
mamdesy  dont  des  purront  etre  certifies  le  qud  de  est 
enceinte  ou  non>  et  puis  la  prdgn^it  privement  en  que  me-son 
et  eaqoeigent  la  verity. 

£t  si  les  femmes  dient  que  die  est  eneeynte  ou  soient  de 
ces  en  doulanoe  le  qud  de  sdt  ou  non>  adonques  vdons  que 
le  viaconte  £aee  tele  femme  mettre  ea  nestre  diastd,  ou 
aillaoiay  en  sauvegardej  issi  que  nulle  femme  ou  autre  de  qui 
snapidea  posset  etre  de  feussine  &ire>  ne  bii  ^pproche,  et 
iUoaqnes  demeorge  a  ses  |»opres-  oustc^ges^  jesques  al  heuxe 
qaa  d  soit  en&aterj  issint  que  nulle  femme  ne  vient  a  li^en 
le  mdn  temps,  forsque  la  linenge  del  plaintiff.  Ibid.  166  et 
166. 
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should  happen  within  the  forty  weeks,  the 
-legitimacy  was  not  yet  secured.  The  heir,  not- 
withstanding the  presumption  thus  raised 
against  his  claim,  was  still  at  liberty  to  aver 
either  that  the  child  was  begotten  by  another 
person  than  the  husband,  or  that. the  husband 
was  absent  long  before  its  birth  (I  presume 
more  than  forty  weeks),  or  that  the  legitimacy 
was  irreconcileable  with  any  other  obvious 
and  notorious  presumption.  And  if  the  heir 
could  establish  one  of  these  averments,  it  is  ex- 
pressly declared  that  he  should  not  be  disin* 
herited  through  the  adultery  of  the  wife  '. 

It  is  obvious  that  under  these  averments, 
every  fact  that  tended  to  prove  the  husband 
not  to  be  the  father  of  the  child,  would  be  ad- 
missible evidence  in  opposition  to  the  claim  of 
the  child. 

*  Si  ele  eut  un  enfant  dedans  les  40  semaines  adonque  soit 
oel  enfeunt  recu  al  heritage^  si  aatre  heir  ne  pusse  averer  eel 
enfimnt  etre  engendre  de  autre  que  del  haron,  ou  si  il  puisse 
averer  que  le  baron  fuit  deoole^  ou  inprisonne  par  deux  ana 
ou  par  4  en  une  autre  realme^  avant  que  oel  enfant  fuit  n^^ 
et  apres  sans  approcher  la  femme  ou  par  autre  apparaunce 
presumption  oommunement  temoigne  de  tous  gens  et  en 
toutes  oeux  cas,  nous  ne  voulons  mye  que  les  drrats  heirs 
soient  desherites  par  les  putages  de  femme.  Britton  de  Oardes> 
p.  166. 
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The  opinions  of  Bracton  and  Fleta  on  the 
effect  of  parental  recognition  are  confirmed  by 
Britton.  He  makes  the  husband's  disavowal 
of  a  child  whose  birth  has  been  concealed 
from  him '  conclusive  against  the  legitimacy, 
if  such  disavowal  is  contemporaneous  with  his 
discovery  of  the  fraud  ^  Any  postponement 
of  the  disavowal  defeats  its  effect:  for  having 
once  recognised  the  child,  the  husband  is  no 
longer  at  liberty  to  disavow  it  3  the  recogni- 
tion being  absolute  and  irrevocable  ^ 

The  principle  of  the  relief  granted  to  the 
heir  in  the  writ  de  ventre  inspiciendo  extend- 
ed to  the  other  actions  in  which  the  queistion 
of  legitimacy  was  agitated.  The  presumption 
arising  from  the  birth  of  the  child  during  mar- 
riage, and  from  its  recognition  by  the  husband 
and  wife,  might  be  opposed,  not  only  by  evi- 
dence of  non-access  and  impotency,  but  of 


*  Ne  SLuai  (aoient  reoeyvables  ab  heritage)  ceux  que  les 
Barons  noveront  en  leur  hostels  et  desavowes  purtlour  engen- 
dnire.     Britton^  166. 

^  £t  pnr  ceo  rolons  nous  que  chescun.entiel  cas  aperte- 
ment  desavowe  et  £iioe  remuer  tele  engendrure  suppose  etre 
sue  si  tot  come  il  savera.     Ibid. 

«  Car  puis  que  il  savera  avowe  pur  sue  et  ceo  bolt  temoigne 
par  visme  il  ne  le  purra  jamais  desavower.    Itnd.       , 
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fraud,  and  if  the  heir  could  prove  such  a  con- 
spiracy on  the  part  of  the  husband  and  wife, 
as  to  establish  a  clear  presumption,  or  the 
common  belief  that  the  husband  could  not  be 
the  father  of  the  child,  he  was  entitled  to  a 
verdict,  and  the  husband  and  wife  were  punish- 
able by  fine  and  imprisonment. 

Thus  the  possibility  or  impossibility  of  the 
husband  being  the  father  of  the  child,  might 
be  the  result  of  moral  evidence,  arising  from 
the  conduct  of  the  parties,  although  neither 
non-access  nor  impotency  could  be  charged 
against  them  *. 

The  principles  of  adulterine  bastardy  thus 
laid  dorwn  by  Braoton,   Britton,  and   Fleta, 

*  Mais  si  les  barons  de  teles  femnies  que  nourisaent  en- 
iaunts  poor  heires^  que  ouut  este  issi  engendres,  jesques  les 
barons  este  desturbes  par  aperte  malice^  ou  par  distance  del 
lieu  del  tempsj  si  que  aperte  presomption  et  commune  fame 
come  avant  est  dit  face  encontre  tielx  barons  que  ils  ne  pdeat 
mye  ceux  enfaunts  av^r  engendre,  tout  voillent  tielx  barons, 
tielx  enfennts  nourir  en  leur  maisons  et  avower  pur  lour,  pur 
ceo  nequedent  ne  aoient  mye  tielx  enfaunts  receyvables  al  he- 
ritage.   Britt.  168. 

n  coviendia  au  pleintife  de  moostrer  oerteynes  presump- 
dons,  pur  lui  a  prover  sa  entente  ou  si  non  soit  juge  encontre 
ie  pleintifie.  ....  Soit  la^nalice  de  le  baron  et  de  sa  fenun< 
punye  par  prison  et  par  fyn.    Ibid. 
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must  stand  exclusively  on  the  authority  of 
those  writers^  for  no  reports  of  the  legal  deci- 
sions during  the  period  in  which  they  lived 
have  come  down  to  us.  The  earliest  case  on 
the  subject'  was  decided  five  years  after  the 
death  of  Britton.  An  infirm  bed-ridden  man 
was  married  privately,  out.  of  church,  and 
without  the  celebration  of  any  mass,  to  a  wo- 
man in  such  an  advanced  state  of  pregnancy 
that  she  was  delivered  of  a  child  twelve  weeks 
afterwards.  The  child  was  adjudged  a  bastard. 
The  verdict  must  not  be  ascribed  exclusively 
to  the  husband's  physical  inability,  for  it  would 
then  have  been  unnecessary  to  have  noticed 
the  wife's  pregnancy  at  the  date  of  the  mar- 
riage, and  the  clandestine  nature  of  that  cere- 
mony, both  of  which  circumstances  are  dwelt 
upon  with  a  minuteness  that  marks  their  im- 
portance.   The  facts  of  the  case   furnished 

•  RqIL  Ab.  358.  10  Edw.  I.  B.  Rot.  23.  Foxcroft's  case. 
Un  R.  CBteant  infirmiu  et  en  son  lect.  fuit  marria  al  A.  un 
fane  par  I'Evesque  de  Londres,  privatement^  en  nnl  Eglise 
en  diappd  ne  avec  celebration  d'aacon  masse;  le  dit  A4 
esteaat  pregnant  del  dit  R.  et  puis-  deins  12  semaines  pai4 
le  marriage  le  dit  A.  fait  deliver  de  un  fitz^  et  adjuge  un  bas* 
tard«  et  issint  la  terre  escheate  al  seigneur  par  mort  R.  sana 
heir. 
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ample  ground  for  presuming  a  conspiracy, 
and  thus  constituted  the  strongest  moral  evi- 
dence that  the  child  was  illegitimate*. 

^  This  case  was  cited  by  Lord  EUenborough  in  the  King 
v.  Luff^  8  East^  299^  as  establishing^  "  that  where  the  hus- 
''  band  oould  not  by  any  possibility  be  the  father^  that  is  siif« 
f '  ficient  to  repel  the  legal  presumption  of  the  child's  legiti- 
''  macy."  Mr.  Starkey  (Treat,  on  Evid.  2.  219.)  is  at  some 
loss  how  to  arrive  at  this  conclusion.  The  case  confines  th« 
inability  of  the  father  to  the  date  of  the  niarriage>  and  he 
presumes  it  must  have  existed  at  the  date  of  the  conception. 
Allowing  this  presumption  to  be  correct^  why  should  the  pri«. 
▼acy  of  the  marriage  have  been  introduced?  Mr.  East^  iil 
^18  elaborate  note  on  the  King  v.  Lufi;  does  not  remove  the 
difficulty^  and  indeed  the  case  can  only  be  made  intelligible 
by  adopting  the  construction  in  the  text,  that  the  clandestine 
marriage,  the  infirm  state  of  the  husband  at  the  time  of  the 
marriage,  and  the  birth  of  the  child  so  soon  after  marriage, 
created  a  presumption  against  the  legitimacy  of  the  child, 
strong  enough  to  overcome  the  legal  presumption  in  &vour  of 
its  Intimacy.  If  the  cause  were  tried  by  our  law  as  it  now 
stands,  it  can  hardly  be  doubted  that  a  judge  would  direct 
a  jury  to  take  all  these  circumstances  into  their  consideration, 
and  without  resorting  to  the  presumption  of  the  husband's 
inability  at  the  date  of  the  wife's  conception,  a  jury  might  be 
justified  in  treating  these  oireumstances  as  conclusive  against 
the  Intimacy.  I  need  scarcely  observe,  that  the  sacramental 
sinctity  attached  to  marriage  by  the  Catholic  Church,  made 
the  unusual  mode  of  its  celebration  in  this  instance  addition* 
ally  suspicious. 


The  doctrine  on  this  subject  to  be  collected  Year  Books. 
from  the  Year  Books  is  entirely  at  variance 
with  the  earlier  writers.  Rules  of  pleading 
were  laid  down  which  reduced  the  discussion 
of  the  question  of  legitimacy  within  very  nar*- 
Tow  limits.  The  presumption  in  favour  of  le* 
gitimacy  was  treated  as  conclusive,  unless  it 
could  be  opposed  by  proof  of  what  was  termed 
special  matter,  viz.  the  husband's  impotency, 
or  his  being  out  of  the  four  seas  during  the 
period  of  the  wife's  gestation.  There  is  no 
case  in  the  year  books  illustrative  of  the  posi* 
tion  laid  down  by  Bracton  respecting  the  ef- 
fects of  the  non-recognition  of  a  child  by  the 
husband,  and  this  omission  may  be  an  argu- 
ment that  the  presumption,  when  unaccompa- 
nied by  such  recognition,  was  inadmissible. 
On  the  other  hand,  the  rules  of  pleading  seem 
to  be  directed  against  all  encroachments  upon 
the  special  matter,  and  we  find  the  other  aver- 
ments mentioned  by  Britton  as  sufficient  to 
controvert  the  presumption,  were  no  longer 
received.  In  one  of  the  earliest  cases  on  this 
flubject,  the  party  disputing  th4^  legitimacy 
tendered  an  averment  that  R.  was  not  the  son 
of  the  husband  but  of  one  John  de  C,  and  the 
court,  after  much   argument,  rejected,  iti  on 
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the  ground  that  the  marriage  precluded  their 
affiliating  the  child  to  any  other  person  than 
the  husband  *. 

The  averment  ultimately  obtained  was, 
^*  that  the  husband  had  issue,  Lawrence,  be- 
**  sides  whom  he  had  no  other  son  R.  engen- 
"  dered  of  his  body  during  the  espousals." 

The  same  point,  however,  was  raised  a  few 
years  after  with  different  success,  for  upon  a 
trial  of  legitimacy.  Shard,  !•  observed,  **  If  we 
'*  could  find  that  Alice  left  her  husbpind,  and 
^^  lived  with  the  chaplain  or  other  person,  and 
^^  that  John  was  begotten  by  that  person  and 
^*  not  by  Adam,  we  should  have  judged  him  a 
**  bastard."*  But  the  doctrine  is  denied  by 
the  editor  to  be  law ;  and  this  is  the  last  in- 
stance in  which  it  was  maintained,  for  Chief 
Justice  Thorpe,  towards  the  end  of  the  same 
reign,  rejected  an   issue,  "  Whether  the  wi- 

^  21  Edw.  III.  39.  The  point  was  contested  with  more 
confidence  than  in  the  subsequent  cases,  and  the  argument  is 
very  deserving  of  attention.  The  abridgement  of  it  giren  in 
Viner  is  evident  taken  from  another  abridgement ;  indeed^ 
the  numerous  refierenoes  to  the  Year  Books  in  that  work  might 
have  been  made  more  useful  by  being  collated  with  the  ori* 
ginal. 

*»  33  L.  Assize,  PI.  8. 
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"  dow  was  with  child  by  her  husband  oa  the 
"  day  of  his  dying  ''•;  and  his  authority  was 
strictly  followed  by  his  successors.  The  policy 
of  the  courts  appears  to  have  been,  that  no 
fact  should  be  tendered  in  issue  from  which 
the  illegitimacy  was  not  the  immediate  and 
inevitable  inference,  or,  to  use  the  language  of 
a  judge  of  those  days,  <<  that  all  matter  was  ir- 
**^  relevant  which  was  only  argumentative  to 
"  prove  the  bastardy,  for  the  party  on^hi  to 
**  conclude  and  so  hastard^^  Impotence  and  ul- 
tra-marine absence  are  the  only  facts  existing 
of  this  description,  and  consequently  the  only 
averments  that  found  any  favour.  The  law 
was  thus  greatly  simplified,  but  simplicity  and 
excellenee  are  not  always  synonymous.  One 
of  the  strongest  legal  checks  upon  adultery 
was  removed,  and,  by  a  strange  inconsistency, 
the  adulteress  was  deprived  of  her  dower, 
whilst  the  offspring  of  her  guilt  were  provided 
for  at  the  expense  of  her  injured  husband. 

It  was  probably  from  a  sense  of  the  injustice 
which  must  have  attended  a  strict  adherence 


*  41  Edw.  Ill*    The  case  is  stated  and  oommeiited  upon 
by  Mr.  TindaU,  p.  229,  infra. 
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to  the  principle  of  these  decisions  that  some 
judges  allowed  it  to  be  relaxed,  where  the 
birth  of  the  child  took  place  so  soon  after  mar* 
riage  as  to  admit  of  its  having  been  conceived 
before  marriage. 

In  a  case*  decided  at  the  time  of  Chief-Jus* 
tice  Thorpe,  though  he  does  not  appear  to 
have  taken  any  part  in  it,  the  husband  died  of 
the  plague  two  days  after  his  marriage;  his 
wife,  who  was  then  pregnant,  was  subse- 
quently delivered  of  a  child,  and  on  its  legiti- 
macy being  disputed,  the  defence  set  up  was 
grounded  on  the  wife  having  previously  been 
the  mistress  of  the  husband,  and  Finchden 
said,  *<  If  the  mother  of  Alice  (the  child)  was 
•*  enceinte  by  H.  before  the  marriage,  and 
*'  afterwards  H.  married  her,  the  future  issue 
<*  shall  be  legitimate ;  if  she  was  enceinte  by 
<<  another,  it  shall  be  illegitimate."  If  this 
decision  had  been  followed,  it  would  soon  have 
affected  the  presumption  in  favour  of  legiti- 
macy, but  when  the  same  point  was  before  the 
court  in  the  reign  of  Hen.  VI.  they  considered 
themselves  bound  by  the  law  laid  down  by 

>  44  Edw.  III.  c.  12.  pL  21. 
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ChiefJusiice  Thorpe^  and  decided  accord- 
ingly ^,  and  they  were  imitated  by  their  suC^ 
cessors  in  the  following  reign  ^  and  the  judges 
appear  to  have  been  disposed  to  throw  addi- 
tional difficulties  on  the  proof  of  illegitimacy  ^ 

•  1  Hen.  VI.  (3).  This  case  is  stated  at  length  in  Mr. 
Tindall's  argument^  p.  227,  infr^. 

^  Littleton,  J.  Si  nn  home  epouse  un  femme  grossement 
enseinte  par  un  auter,  et  deins  trois  jours  apres  ele  est  deliver, 
ea  notre  ley  Tissue  est  mulier,  et  par  le  ley  d^  TEglise  bas- 
tard. 18  £dw.  IV.  30.  There  is  much  curious  learning  in 
the  arguments  on  this  case. 

«  The  language  of  the  court  on  these  trials  was  sometimes 
more  emphatic  than  decorous.  Judge  Richill  (7  Hen.  IV. 
9. 13.)  improved  upon  the  maxim  of  civil  law  in  fevour  of  le- 
{^timicy,  by  making  it  of  still  more  general  application* 
"  Whosoever  ",  says  he,  ''  bulls  my  cow,  the  calf  is  mine." 
I  am  surprised  that  the  sage  Sir  John  Hawkins,  who  disco- 
vered the  speech  of  the  Grave-digger  in  Hamlet  to  be  a  pla- 
giary firam  a  trial  in  Dyer,  did  not  immortalize  Judge  Richill 
and  his  learned  brethren,  by  making  them  the  prompters  of 
King  John,  in  the  following  address  to  Robert  Falconbridge. 

*'  Siirah,  your  brother  is  legitimate: 

Your  &ther^B  wife  did  after  wedlock  bear  him: 
And  if  she  did  play  false,  the  fiiult  was  hers. 
Which  flBiult  lies  on  the  hazards  of  all  husbands 
That  marry  wives.    TeU  me,  how  if  my  brother. 
Who,  as  you  say,  took  pains  to  get  this  son. 
Had  of  your  father  claimed  this  son  for  his? 
In  sooth,  good  friend,  your  father  mgkt  have  kept 
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Though  the  year  books  define  so  strictly 
the  nature  of  the  access  between  the  husband 
and  wife»  sufficient  to  legitimatize  the  issue  of 
the  wife,  they  are  wholly  silent  as  to  the  dura* 
tion  of  such  access,  or  in  other  words,  the 
legal  period  of  gestation.  Some  contemporary 
sources  of  information  have  partially  supplied 
this  omission  \  but  the  inferences  to  be  drawn 
from  them  are  very  contradictory.  Mr.  Har- 
grave,  after  examining  the  cases  with  his  usual 
industry  and  talent,  concludes  that  the  law  re- 
cognized forty  weeks  as  the  usual  period  of 
gestation,  but  exercised  a  discretion  of  allow- 
ing a  longer  period  where  it  was  required  bjr 
the  opinion  of  physicians,  or  the  circumstances 
of  the  case.  It  is  true  that  Lord  Coke  has  re- 
garded forty  weeks  as  the  ultimum  tempus  pa- 
riendi,  but  he  refers  to  an  authority  which 

This  calf  bred  from  his  cowfrvm  all  the  world. 
In  sooth  he  might :  then  if  he  were  my  brother's^ 
My  brother  might  not  ckim  him;  n^r  your  fitther. 
Being  none  of  his^  refiise  him :  this  oondndes, — 
My  mother's  son  did  get  your  &ther*s  heir; 
Your  father's  heir  must  have  your  &ther's  land. 

Act  I.  Scene  I. 
*  These  cases  are  coUected  in  Mr.  Hargrave's  very  learned 

note  to  Co.  Litt.  12B,  b.  which  is  discussed  by  Sir  Charles 

WethereU,  infrd,  362. 
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does  not  go  to  the  full  extent  of  his  position^ 
and  he  is  also  at  variance  with  the  decision  of 
the  courts  in  his  own  lifetime.  These  decisions 
allow  forty  weeks  and  ten  days  as  the  latest 
period.  During  an  interval  of  nearly  two  hun- 
dred years  *  the  question  was  not  again  agi- 
tated, until  it  formed  the  principal  subject  of 
investigation  in  the  following  proceedings.  It 
would  now  be  bold  to  deny  that  the  excess  of 
more  than  three  or  four  days  over  the  forty 
weeks  would  be  a  physical  impossibility. 

In  these  cases,  the  conduct  of  the  husband 
and  wife  was  brought  forward  to  strengthen 
the  imputation,  against  the  legitimacy  of  the 

*  The  case  of  Foster  v.  Cook,  3  Bro.  Ca.  347^  ougbt  never 
to  liave  been  reported.    Vide  286,  ia&L 

It  may  perbape  be  abnoet  unneoessary  to  mention  the  case 
of  Waterhoose  ▼.  Berkeley,  tried  at  the  Oxford  Assizes, 
Easter  Term,  1821.  It  was  an  action  for  damages  for  cri- 
minal ocniTersation  with  the  phiintiff 's  wife.  She  had  been 
delnrered  of  a  diild  forty-two  weeks  and  a  day  after  her  List 
interoooite  with  her  hnsband.  Mr.  Justice  Park  asked  a 
witness,  a  medical  gentleman  named  Ward,  whether  the 
hnsband  ooold  be  the'iather  of  such  child?  The  answer  was, 
**  1  hare  never  known  an  instance  in  which  it  coold  be  said 
**  it  was  so."  The  examination  did  not  proceed  further,  and 
it  was  scarcely  noticed  by  the  judge  in  his  address  to  the 
jury.   MSS,  Report. 
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childy  caused  hj  the  protracted  gestation.  As 
the  age  became  more  enlightened^  the  rule  of 
law  requiring  proof  of  the  husband's  access 
beyond  the  four  seas^  where  the  legitimacy  of 
the  child  was  impeached  on  the  ground  of 
non-access^  gradually  fell  into  disuse,  whilst  the 
attention  of  the  judge  was  more  exclusively 
directed  to  the  circumstantial  evidence  \  In 
the  claim  to  the  Earldom  of  Banbury  in  1662^ 
the  opposition  to  the  legitimacy  of  the  claim- 
ant rested  solely  on  circumstantial  evidence, 
but  the  lawyers  of  that  day  treated  it  as  an 
innovation;  and  an  act  of  parliament  was 
^thought  indispensable  for  bastardizing  a  child 
born  under  circumstances  affording  moral  de^ 
monstration  of  illegitimacy  \    When  the  same 

,  *  Hie  history  of  this  branch  of  the  law  will  be  found  in 
the  judgments  of  the  Lordft  on  the  Banbury  peerage  claim. 
f.  389-^4^5,  infriu 

^'  Acts  of  this  description  are  npt  rare  in  the  journals* 
Some  of  them  are  mentioned  in  pp.  472>  473>  infra.  The  last 
pf  them  was  passed  to  bostardixe  the  poet  Savage,  9  &  10 
.William  III.  A  very  interesting  account  of  the  act  to  baa* 
jkardise  the  children  of  Lady  Anne  Roos,  (1666^)  is  contained 
|n  Clarendon's  life.  I  have  examined  the  proceedings  in  the. 
journals,  and  can  find  no  objection  to  have  been  raised  to  the 
Bill  on  the  part  of  the  ^dren,  though  they  were  the  greatest 
sufferers  by  it.    Some  curious  pamphlets  were  published  on 


claim  Was  brought  before  the  law  officers  of 
the  crown  in  the  middle  of  the  last  centuryi 
they  regarded  the  circumstantial  evidence  of 
the  illegitimacy  as  conclusive,  and  their  opinion 
was  confirmed  by  the  decision  of  the  House  of 
Lords  in  1813.  The  question  of  legitimacy 
was  thus  rendered  a  question  of  fact>  attd  the 
investigation  of  it  was  disembarrassed  of  the 
technicalities  which  had  introduced  so  much 
confusion  and  inconsistency  into  the  admini- 
stration of  justice. 

The  presumption  in  favour  of  legitimacy 
could  no  longer  be  maintained  against  satis- 
factory evidence  to  the  contrary.  The  inquiry 
into  the  simple  fact  of  the  husband's  being  the 
father  of  the  child  was  left  to  the  jury,  who 
were  bound  to  weigh  the  evidence  against  the 
presumption,  and  to  decide  as,  in  the  exercise 
of  free  and  honest  judgement,  either  might  ap- 
pear to  preponderate  \ 

The  French  lawyers  (before  the  revolution) 

professed  to  follow  the  doctrine  of  civil  law 

■   I   I  --  ■ ■   ■  — ■ -  - 

the  occadon^  deprecating  or  defending  tHe  permission  given 
hj  ike  Bill  to  remarr|r,  but  whdUj  overlooking  the  injustice 
done  to  the  children  b  j  condemning  them  unheard  and  under 

•  •  Lord  £ldon'o  judgment  in  the  Banbury  claim,  4S9. 
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in  all  cases  of  adulterine  bastardy.  They  ad-^ 
mitted  evidence  of  the  conduct  of  the  husband 
and  the  wife,  and  indeed  all  circumstantial  evi- 
dence that  could  elucidate  the  fact  in  dispute, 
but  they  differed  as  to  the  weight  which  such 
evidence  was  entitled  to  receive.  Some  of  the 
most  eminent  judges  considered  the  adultery 
of  the  wife  and  her  concealment  of  the  child, 
together  with  the  nurture,  education,  and 
adoption  of  the  child  by  the  adulterer,  as  insuffi- 
cient proofs  of  adultery,  unless  they  were  ac- 
companied by  evidence  of  the  husband's  im- 
potence or  non-acce^.  Others  regarded  these 
facts  as  conclusive*.  The  precise  extent  of  the 
legal  period  of  gestation  was  involved  in  the 
same  uncertainty.  Even  so  late  as  the  year 
1779,  the  parliament  of  Rouen,  which  held 
the  highest  rank  in  France  for  learning  and 
impartiality,  recognized  the  legitimacy  of  a 
child  born  eleven  calendar  months  and  one  day 
after  the  decease  of  its  ostensible  parent  \ 

*  Some  cases  on  this  subject  are  collected  in  note  (F)  Ap« 
pendix. 

^  Vide  note  (G)  Appendix*  The  prorincial  tribunals  in 
France  attracted  universal  ridicule  by  their  decisions  on  the 
question  of  legitimacy.  In  the  year  16379  an  arr^t  of  the 
parliament  of  Grenoble  was  circulated^  whereby  the  l^ti'^ 
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The  Code  Napoleon  withholds  the  presump- 
tion in  favour  of  legitimacy  where  the  child 
is  bom  300  days  after  the  dissolution  of  the 
marriage*,  or  where  its  birth  has  been  con- 
cealed from  the  husband  ^. 

The   Frederician  Code   without   absolutely 

vacf  of  an  infant  bom  during  the  absence  of  the  husband 
was  reoogniEedj  on  the  ground  of  the  mother  having  conceived 
fram  the  fbroe  of  her  imagination.  The  parliament  of  Greno- 
ble by  an  arr^t  of  the  13th  of  July  1637^  declared  this  arr^t 
to  be  fidacj  tmfbundedj  and  malignant^  and  they  ordered  it  to 
be  torn  to  peoes  by  the  public  executioner  and  burnt  before 
the  palace  of  justice^  and  they  prohibited  it  to  be  reprinted* 
aoId«  or  bought  upon  pain  of  death.  This  unfortunate  squib  is 
cited  as  an  authority  for  protracted  gestation  in  the  case  of 
Catherine  Berard.    Note  (D)  Appendix. 

"  La  kgitimit^  de  Tenfant  ne  trois  cent  jours  apres  la  dis- 
aoliitioii  de  marriage  pourra  etre  contestie.  T.  vii.  a.  315. 
Code  CiviL  Observations  du  Tribunal^  Conference  du  Code 
CSvil^  273.    Case  of  Catherine  Berard^  Appendix,  D. 

^  Le  Mari  ne  pourra . .  .  desavouer  Tenfitnt  • .  •  meme  pour 
cause  d'adultere,  a  moins  que  la  naissance  lui  ait  M  cachie, 
anqnel  cas  il  sera  admis  a  proposer  tons  les  faits  propres  a 
juatifier  qn'il  n'en  est  pas  le  pace. 

These  articles  of  the  Code  are  discussed  at  great  length, 
and  with  equal  ingenuity,  in  the  following  essays :  L'expos6 
des  Uodfii  par  le  Conseilles  d'Etat  Bigot  Priameneu,  No.  25. 
— lie  Bapport  au  Tribunal  par  le  Tribun  La  Hary,  No.  96.-— 
Le  IKsooors  an  Corps  Legislatif  par  le  Tribun  Duveyrier, 
Na27. 
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•declaring  children  born  in  the  eleventh  month 
ito  be  illegitimate,  attaches  such  conditions  to 
the  proof  of  their  legitimacy  as  make  it  un- 
attainable. The  adultery  of  the  wife  is  no  less 
prejudicial  to  the  children  than  her  protracted 
gestation^  for  a  sentence  of  adultery  is  con- 
clusive against  the  legitimacy  of  the  children, 
who  can  be  presumed  to  have  been  begotten 
by  the  adulterer  *. 

[  This  uniformity  of  the  laws  of  the  most  en- 
lightened countries  in  modern  Europe  upon  so 
•important  a  subject  as  adulterine  bastardy,  is 
•a  strong  argument  for  their  justice.  The 
'English  law  is  best  defended  by  the  cases 
which  compose  the  body  of  this  work. 

•  Frederidan  Code.    Part  I.  b.  2.  t.  5. 
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S60,  kit  liiie  but  four  from  bottoiii»ybr  **  in  de&ult  of  mtrnage**,  read 

<*  of  the  first  mirriage". 
sea,  in  reference,ybr  «  Britton  16.  6.*'  read  <*  Britton  166*'. 
868, /it  "  Chief  Justice  BuDer**,  ftad  •<  Mr.  Jiisti<^  BuUer". 
S76,  fir  «  saving  the  rights  of  alt  parties  and  the  child  Heniy  Fenton  *', 

read  *^  tXl  fu^eB  eMq4  the  $aid  Mtiria  ESaaUtk  wad  ^  dM'\ 
4S0,  et  seq./or  "  Cognac  **  read  «  Cognot.** 
496,  line  li,Jar  «•  Bambuiy  **,  read  «  Banbury*'. 


REPORT, 


ETC. 


In  the  month  of  March  1824,  Alan  Legge  Gardner,  an 
infant,  presented  a  petition,  by  his  guardians,  to  his 
Majesty,  stating  the  following  facts : 

His  late  Majesty,  George  the  Third,  by  letters  patent  PeUtloii. 
onder  the  Great  Seal  of  Great  Britain,  dated  the  27th 
day  of  November,  in  the  forty-seventh  year  of  his  reign, 
created  Alan  Gardner,  of  Uttoxeter,  in  the  county  of 
Staffi>rd,  Esq.  (the  ancestor  of  the  petitioner),  Baron 
Gardner,  of  Uttoxeter,  in  the  county  of  Stafford ;  and 
the  heirs  male  of  his  body. — Previous  to  the  date  of  the 
said  letters  patent,  viz.  on  or  about  the  20th  of  May 
1769,  Alan  Gardner,  Baron  Gardner,  was  married  to 
Susannah  Hide,  the  widow  of  Samuel  Turner,  Esq.  de- 
ceased ;  and  by  her,  his  only  wife,  had  issue,  Alan  Hide 
Gardner,  his  eldest  son,  who  was  bom  in  the  month  of 
February  1771,  and  several  other  sons. — ^In  the  month 
of  March  1796,  Alan  Hide  Gardner,  then  a  captain  in 
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his  Majesty's  navy,  was  married  to  Maria  Elizabeth  Ad- 
derley,  Spinster. — Alan  Hide  Gardner  and  Miaria  Eli- 
zabeth, his  wife,  cohabited  together  as  man  and  wife  from 
thetime  of  their  marriage  until  the  month  of  January  1802 
(except  during  the  occasional  absence  of  the  husband). 
— On  or  about  the  30th  of  January,  Alan  Hide  Gard- 
ner took  leave  of  his  wife,  and  sailed  a  few  days  after- 
wards for  the  West  Indies,  and  did  not  return  to  Eng- 
land until  the  10th  day  of  July  in  the  same  year :  his 
wife  remaining  in  England  during  the  whole  of  that 
period. — Towards  the  end  of  the  year  1801,  when 
Alan  Hide  Gardner  was  absent  on  his  Majesty's  ser- 
vice, his  wife  entered  into  an  unlawful  familiarity, 
criminal  intercourse,  and  adulterous  conversation  with 
Henry  Jadis,  Esq.  which  Alan  Hide  Gardner  did  not 
discover  until  the  month  of  June  1805;  after  which  time 
he  did  not  live  or  cohabit  or  have  any  intercourse  what* 
ever  with  his  said  wife. — On  the  8th  of  December 
1 802,  she  was,  without  the  knowledge  of  Alan  Hide 
Gardner,  delivered  of  a  male  child,  which  was  afteiw 
wards  baptized  by  the  name  of  Henry  Fenton  Gard<« 
ner,  though  it  was  not  begotten  by  Alan  Hide  Gard- 
ner.— In  Easter  Term  1804,  Alan  Hide  Gardner 
brought  his  action  in  his  Majesty's  Court  of  King's 
Bench  at  Westminster  against  Henry  Jadis,  for  criminal 
intercourse  and  adulterous  conversation  with  Maria  Eli* 
zabeth  Gardner,  and  in  that  action  obtained  a  verdict 
against  Henry  Jadis  for  1000/.  damages ;  final  judgment 
was  afterwards  entered  up  for  that  sum  and  costs  of  suit* 
— He  also  exhibited  a  libel  in  the  Consistory  Court  against 
Maria  Elizabeth,  and  afterwards  obtained  a  final  sentence 


of  divorce  against  ber»  from  bed,  board,  and  mutual  co^ 
habitation^  for  such  adultery. — In  the  forty-fifth  year  of 
the  reign  of  his  late  Majesty,  an  Act  of  Parliament  was 
passed  to  dissolve  the  marriage  between  Alan  Hide 
Gardner  and  Maria  Elizabeth  Adderley,  by  reason  of 
the  said  adultery,  and  to  enable  him  to  marry  again,  and 
for  other  purposes,  saving  and  reserving  to  all  persons, 
except  to  her  and  the  child  born  of  her  body,  and  bap. 
dzed  by  the  name  of  Henry  Fenton  Gardner,  all  such 
rights  as  they  had  or  might  have  had  in  case  that  Act 
bad  not  been  passed. — Alan  Gardner,  Baron  Gardner, 
died  on  the  dOth  of  December  1808,  leaving  Alan  Hide 
Gardner  his  eldest  son  and  heir,  who  thereupon  suc^ 
eeeded  to  the  barony,  and  became  the  second  Baron 
Gardner. — On  the  10th  of  April  1809,  Alan  HidCf 
Lord  Giardner,  was  married  to  the  Honourable  Char* 
lotte  Smith,  daughter  of  the  Right  Honourable  Robert, 
Lord  Carrington,  and  by  her  had  issue  Alan  Legge 
Gardner,  his  only  son,  who  was  born  on  the  29th  of 
January  1810,  and  one  daughter. — Alan  Hide,  Lord 
Gardner,  died  on  the  22d  of  December  1815,  leaving 
Alan  Leg^  Gardner  his  only  son  him  surviving,  and 
thereupon  the  said  barony  devolved  upon  him. — Henry 
Fenton  Gardner  attained  his  age  of  twenty-one  years  in 
the  month  of  December  182S. — The  petitioner  being 
in  in&nt  only  of  the  age  of  fourteen  years  or  there* 
abouts,  was  apprehensive  that  some  injury  might  arise 
to  him,  should  an  authoritative  recognition  of  his  right 
to  the  barony  be  postponed  until  he  should  have  attained 
his  fiill  age,  and  so  should  have  become  entitled  to  a 
writ  of  auminons  to  Parliament  in  respect  of  the  barony 
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of  Gardner,  inasmuch  as  the  petitioner  might  be  less 
able,  by  reason  of  the  deaths  of  witnesses  and  otherwise, 
to  prove  the  facts  before  stated. — The  petition  prayed, 
that  his  Majesty  would  be  most  graciously  pleased  either 
to  declare  the  right  of  the  said  petitioner  to  the  said 
barony  by  letters  patent,  or  to  recognize  the  said  peti- 
tioner's said  right  by  ordering  his  name  to  be  entered  on 
the  Parliament  Roll  as  a  minor  peer,  or  to  recognize  it 
in  such  other  way  as  to  his  Majesty  in  his  great  wisdom 
should  appear  most  proper. 
Reference.  Upon  receiving  this  petition,  his  Majesty  was  pleased 
through  the  Right  Honourable  Robert  Peel,  one  of  his 
Majesty's  principal  secretaries  of  state,  to  refer  it  to  the 
consideration  of  his  Majesty's  Attorney-General,  who 
was  to  report  his  opinion,  what  might  be  properly  done 
therein,  whereupon  his  Majesty's  further  pleasure  would 
be  declared. 
Attorney-  Sir  John  Singleton  Copley,  his  Majesty's  Attorney- 

R^rt  General,  having  considered  the  case,  and  having  been 
attended  by  the  solicitor  for  the  claimant,  and  by  his 
witnesses,  made  a  report  to  his  Majesty,  dated  the  12th 
of  March  1825,  in  which,  after  having  stated  the  sub- 
stance of  the  petition,  and  the  evidence  given  before  him 
in  support  thereof,  he  proceeds  as  follows :  <*  Upon  the 
whole  I  humbly  report  as  my  opinion,  that  by  reason  of 
the  absence  and  separation  of  the  said  Alan  Hide,  Lord 
Gardner,  from  his  first  wife,  during  the  whole  of  the 
period  from  the  7th  of  February  to  the  11th  of  July 
1802,  whilst  employed  on  his  Majesty's  service  on  a 
distant  station,  he  could  not  be,  and  was  not  the  &ther 
of  the  child  born  of  the  body  of  his  said  first  wife  on 


the  8th  of  December  \802,  and  consequently  that  the 
claimant  has  sufficiently  established  the  allegations  in 
his  petition,  and  made  out  his  claim  to  the  barony  in 
question;  but  inasmuch  as  the  solicitor  for  the  said 
Henry  Fenton,  the  son  of  the  said  Maria  Elizabeth,  the 
first  wife  of  the  said  Alan  Hide,  late  Lord  Gardner, 
hadi  appeared  before  me,  and  declared  his  intention 
hereafter  to  establish  the  claims  of  the  said  Henry  Fen- 
ton  Gardner  to  the  said  barony,  and  as  claims  of  titles 
of  honour  are  matters  of  high  importance,  which  cannot 
be  decided  upon  with  too  much  care  and  caution,  nor 
investigated  with  too  much  solemnity,  and  as  I  have  no 
authority  to  examine  evidence  upon  oath,  I  feel  it  my 
duty  humbly  to  advise  your  Majesty,  if  your  Majesty 
shall  be  so  graciously  pleased,  before  making  any  recog- 
nition of  the  claim  of  the  petitioner  to  the  barony  in 
question,  to  refer  his  said  claim  to  the  House  of  Lords, 
in  order  that  the  said  claim  may  there  receive  a  com^ 
plete,  r^ular,  and  judicial  investigation." 

His  Majesty,  upon  the  said  report,  was  accordingly 
pleased  to  refer  the  said  petition  to  the  House  of  Lords, 
and  it  came  on  to  be  heard  for  the  first  time,  before  a 
Committee  of  Privileges,  on  the  19th  day  of  May  1825. 

The  order  of  reference,  the  petition  of  the  claimant,  Proc«ed- 
and  the  report  of  the  Attorney-General,  having  been 
first  read,  the  Solicitor-General  shortly  stated  the  case 
of  the  claimant — Evidence  was  then  adduced  on  the 
part  of  the  claimant,  the  object  of  which  was  to  prove, 

1.  The  pedigree  of  the  claimant, 

2.  The  illegitimacy  of  Henry  Fenton  Gardner. 
1.  The  pedigree  of  the  claimant  was  deduced  firom 
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Pedigree  of  Alai^  first  Lord  Gardner. — The  marriage  of  that  noUe- 
Gftrdoen  man  was  proved  by  a  person  present  at  its  solemnization : 
registers  were  produced  of  his  death,  and  of  the  birth 
of  his  eldest  son  and  successor,  Alan  Hide,  the  second 
Lord  Gardner. — A  register  was  also  produced  of  the 
marriage  of  the  second  Lord  Gardner  with  Miss  Ad- 
derley,  at  Madras,  in  the  year  1796,  signed  by  the  offi- 
ciating clergyman ;  but  it  was  not  admitted  until  proof 
had  been  given  that  the  register  had  been  transmitted 
to  the  India  House  in  the  usual- manner,  and  that  the 
clergyman  by  whom  it  was  signed  had  actually  officiated 
at  Madras  at  the  date  of  the  marriage. 

The  sentence  of  the  Ecclesiastical  Court  in  the  action 
of  divorce  brought  by  Captain  (afterwards  the  second 
Lord)  Gardner  against  Mrs.  Gardner,  was  produced  as 
evidence  of  that  action.  The  committee  declared  **  that 
**  the  sentence  alone,  without  the  libel  and  defensive  alle- 
^  gations,  was  not  sufficient  The  claimant  must  proceed 
"  in  the  same  manner  as  was  done  in  the  bill  for  the  di«- 
**  vorce :  the  evidence  as  between  Captiun  Gardner  and 
**  Mrs.  Gardner,  could  not  be  evidence  as  against  Henry 
**  Fenton  Gardner,  unless  all  the  proceedings  were  pro- 
**  duced.  It  was,  however,  another  question,  whether  the 
**  production  of  the  proceedings  made  all  the  facts  con- 
**  tained  in  them  evidence." — The  depositions,  as  well  as 
the  libel  and  sentence,  were  accordingly  produced,  to- 
gether with  the  judgment  of  the  King^s  Bench  in  an 
action  by  Captain  Gardner  against  Mr.  Jadis  for  adul- 
tery, and  the  Act  of  Parliament  for  dissolving  the  mar- 
riage, and  allowing  Captain  Gardner  to  marry  again. 
The  registers  produced  of  the  marriage  of  Alan  Hide, 


ner'a  illft. 
gitimacy. 


Lord  Gardner,  with  the  Honourable  Charlotte  Smith, 
of  the  birth  of  the  claimant,  and  Alan  Hide,  Lord 
Gardner's  death,  completed  the  pedigree,  so  as  to  con- 
firm the  statement  of  it  given  in  the  petition. 

2.  The  evidence  to  prove  the  illegitimacy  of  Henry  Evidence  of 
Fenton  Gardner  comprised  all  those  circumstances  in  ton  Card- 
the  conduct  of  Captain  Gardner,  Mrs.  Gardner,  and 
Mr.  Jadb,  that  could  shew  the  child  was  the  fruit  of 
adulterous  intercourse  between  Mr.  Jadts  and  Mrs. 
Gardner,  and  the  opinions  of  the  highest  medical  prac- 
titioners, that  the  period  of  Mrs.  Gardner's  gestation 
was  such  as  to  render  it  absolutely  impossible  for  Cap- 
tain Gardner  to  be  the  father  of  the  child. 

James  Jennings  deposed,  that  he  was  Captain  Gard-  ^^^ 
tier's  servant  on  board  his  Majesty's  ship  the  Resolu- 
tion, in  the  year  1802.  Mrs.  Gardner  joined  Captain 
Gardner  on  the  10th  of  January,  which  happened  to  be 
only  two  days  after  the  execution  of  nine  of  the  crew 
lor  mutiny,  so  that  there  was  a  general  satisfaction  at 
her  not  having  come  before.  Mrs.  Gardner  quitted  the 
vessel  off  St  Helen's  on  the  SOth  of  January,  and  never 
returned  to  it.  He  recollected  distinctly  the  date  of  her 
departure,  for  the  ship's  company  were  paid  off  two 
days  afterwards,  and  he  knew  the  2d  of  February  to 
have  been  the  pay-day,  and  had  an  entty  in  his  journal 
made  at  the  time  to  that  effect^.  Captain  Gardner  did 
not  accompany  Mrs.  Gardner  to  the  shore,  but  left  her 
m  the  Admiral's  tender,  which  had  been  borrowed  to 
land  her.     The  ship  sailed  for  the  West  Indies  on  die 

*  Tbe  cridioea  printed  In  Italici  aroic  out  of  Uie  cron-cmninttten. 
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Jamei  7th  oF  Februaxj,  and  neither  Captain  Gardner  nor 

*™""^  himself  was  on  shore  between  that  day  and  the  SOth  of 
January.  They  both  remained  on  board  till  the  vessd 
reached  Barbadoes,  and  did  not  come  back  to  England 
before  the  11th  of  July  following. 

The  log-book  of  the  Resolution  was  produced  from 
the  Admiralty,  by  which  it  appeared  that  on  the  2d  of 
February  the  Commissioners'  clerk  came  on  board  and 
paid  the  ship's  company,  and  that  the  ship  sailed  from 
Spithead  on  Sunday,  the  7th  of  February,  arrived  at 
Barbadoes  on  the  21st  of  March,  and  **  made  Portland 
on  the  10th  of  July  "  following. 

R^  L»f.  pj^yi  Sandby  Lawrence,  Esq.  deposed,  that  he  was 
junior  lieutenant  of  the  Resolution,  under  the  command 
of  Captain  Gardner,  in  1802.  He  recollected  Mrs. 
Gardner  leaving  the  vessel  about  six  or  seven  days  be- 
fore it  sailed  for  the  West  Indies  on  the  7tli  of  Fe- 
bruary. He  could  positively  assert,  having  been  himself 
on  board  the  whole  time,  that  Captain  Gardner  never 
went  on  shore  after  his  wife's  departure.  The  fleet  to 
which  they  belonged  was  under  immediate  sdling  orders, 
and  there  was  an  order  from  the  Admiralty  that  no 
oflScer  should  leave  the  ship. 

jguj^n^  Susannah  Baker  deposed,  that  in  the  year  1801  she 

went  to  live  with  Mrs.  Gardner  as  lady's  maid.  At  the 
latter  end  of  that  year  she  came  with  her  mistress  from 
Staffordshire  to  London,  and  in  January  1802  they 
went  from  London  to  Portsmouth,  where  Captain  Gard- 
ner was  staying  at  an  inn ;  they  afterwards  accompanied 
him  on  board  the  Resolution,  and  continued  there  until 
the  end  of  the  month,  when  they  returned  to  town. 
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Before  this  journey  to  Portsmouth,  she  had  seen  a  gen- 
tleman of  the  name  of  Jadis  in  Mrs.  Gardner's  com-  ^^^' 
pany,  at  Lord  Strathmore's  house  in  Conduit  Street, 
and  also  at  Captain  Gardner's,  in  Portugal  Street ;  and 
whilst  they  were  on  board  the  Resolution  she  wrote  the 
address  of  a  letter  to  him,  by  Mrs.  Gardner's  desire. 
Immediately  after  their  return  to  Portugal  Street,  Mr. 
Jadis  called  on  Mrs.  Gardner,  and  about  a  week  after 
she  saw  him  in  Mrs.  Gardner's  bed-room,  Mrs.  Gard- 
ner being  there  also.  On  another  occasion,  about  the 
same  time,  she  saw  Mrs.  Gardner  and  Mr.  Jadis  in  bed 
together.  They  kept  up  a  constant  intercourse  during 
C^tain  Gardner's  absence. 

Before  Captain  Gardner's  return,  Mrs.  Gardner  ex- 
pressed to  the  witness  an  expectation  that  she  was  to  be 
confined  on  Captain  Gardner's  return,  in  the  summer. 
Mrs.  Gardner  declared  she  was  with  child.  In  the  au* 
tumn  her  appearance  was  very  evidently  that  of  a  woman 
in  a  state  of  pregnancy^  and  she  was  treated  as  such  by 
Captain  Gardner  s  on  one  occasion  in  particular^  some 
misunderstanding  having  taken  place  between  Captain  and 
Mrs*  Gardner^  the  latter  quitted  the  house  with  witness^ 
and  went  to  Lord  HobarfSy  at  Roehampton  ;  they  were 
JbUaaoed  by  Captain  Gardner^  who  used  every  means  to 
effect  a  reconciliation.  Mrs*  Gardner  was  prevailed  on 
to  return  home :  her  chaise  was  tqtset  close  to  Lard  Ho- 
barfs  door.  Captain  Gardner  expressed  ^^  his  great  r&- 
gret  and  terror  lest  aty  thing  should  happen  to  her  in  her 
then  state  of  pregnamy^^^  or  that  something  *'  might  hap- 
pen to  the  child  that  was  likely  to  be  bomJ^  The  party 
returned  to  taam  that  nighty  and  Mr.  ChilverSf  the  family 
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Sinumdi      apoihecafy  was  serUfor^  and  attended  Mrs.  Gardner  dur^^ 
^*         ing  the  illness  consequent  on  the  accident. 

Mrs.  Gai'dner  tried  to  forward  her  delivery,  and  fre- 
quently went  over  the  stones  in  her  carriage  for  that 
purpose.  She  told  the  witness  that  Dr.  Clarke  had  ad- 
vised her  to  do  so,  and  she  meant  to  follow  his  advice  as 
nearly  as  she  could.  She  afterwards  told  witness  that 
the  child  would  not  be  brought  in  in  time  to  be  Captain 
Gardner's  child,  and  that  Mr.  Jadis  must  be  its  father ; 
and  that  she  would  tell  the  family  she  was  not  with 
child,  but  had  some  other  complaint.  She  afterwards 
told  witness  that  she  had  told  Mr.  Adderley  (her  bro- 
ther) that  her  time  was  near,  and  had  desired  him  to 
take  Captain  Gardner  out  He  was  not  in  the  house 
when  she  was  delivered,  or  slept  at  home  that  night. 
Mrs.  Gardner  was  delivered  at  five  o'clock  in  the  morn- 
ing of  the  8th  of  December.  Mrs.  Burn,  a  midwife, 
Dr.  Clarke,  and  the  witness,  were  the  only  persons  pre- 
sent when  the  child  was  born ;  the  servants  Rachael  Fal- 
len, Sarah  Griffiths,  and  William  Davis,  and,  witness 
thought,  his  wife,  were  in  the  house  at  the  time.  Mrs. 
Gardner  desired  witness  to  go  to  Mr.  Chilvers  and  tell 
him  that  she  was  put  to  bed,  and  wished  to  see  him,  but 
he  was  to  keep  it  secret.  The  child  was  a  boy :  it  was 
wrapped  up  carefully,  and  taken  by  Mrs.  Burn,  at  six 
in  the  afternoon,  to  Mrs.  Bailey,  in  Swallow  Street ;  by 
the  direction  of  Dr.  Clarke,  witness  accompanied  Mrs. 
Bum,  and  then  went  back  to  Mrs.  Gardner,  and  told 
her  tlie  child  was  safe.  Witness  enquired  at  Mrs.  Bai- 
ley's the  next  day  after  the  child,  but  did  not  see  it;  but 
ft  few  days  after  she  saw  it,  and  she  also  went  with  Mrs. 
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Gafdner  to  see  it ;  Mrs.  Gardner  often  visited  it  whilst  Sunnoah 
it  continued  in  Aldersgate  Street  Witness  was  not  ^ 
present  at  the  christening  of  the  child,  but  by  Mrs. 
Gardner's  orders  she  desired  Mrs.  Bailey  to  get  it 
named  Henry  Fentqn.  In  the  summer  of  180S,  Mrs. 
Gardner  left  Captain  Gardner's  housei  and  lived  with  Mr. 
Jadis  at  Bayswater;  and  she  then  went  with  witness  to 
Aldersgate  Street  for  the  child,  and  took  it  to  her  house, 
where  Mr.  Jadb  treated  it  as  his  own.  Witness  some 
time  after  had  a  dispute  with  Mrs.  Gardner,  and  left  her 
service. 

The  Honourable  Herbert  Gardner  is  a  brother  of  the  The  Hon. 
late  Lord  Qfirdner ;  he  was  on  intimate  terms  with  his  nek 
brother,  and  very  often  at  his  house.  He  saw  Mrs. 
Gardner  in  1802,  and  she  appeared  to  him  to  be  with 
child,  and  treated  herself  as  a  female  in  that  situation ; 
she  afterwards  ceased  to  treat  herself  so,  and  told  him 
that  she  had  a  dropsy.  He  was  in  town  in  1802,  but 
did  not  hear  of  Mrs.  Gardner's  delivery ;  and  the  fact 
was  never  communicated  to  him  until  after  the  separa- 
tion between  Captain  and  Mrs.  Gardner  had  taken 
place. 

Lydia  Bailey  deposed,  that  on  the  8th  of  December  Lydm 
1802,  she  was  sent  for  to  the  house  of  her  late  mother-  ^*^' 
in-law,  in  Swallow  Street ;  she  accordingly  went  there, 
and  found  a  child,  a  few  hours  old,  lying  on  a  pillow ; 
it  was  very  weakly,  and  without  nails,  and,  as  &r  as  she 
could  form  an  opinion,  not  to  its  time ;  it  was  delivered 
to  her  to  be  nursed,  and  she  took  it  to  her  house  in 
Aldersgate  Street  Buildings.  Susan  Baker  came  to  see 
it  the  next  day»  and  directed  it  to  be  named  Henry  Fen- 
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Lydia  ton  by  Mr.  Parker,  the  curate  of  Aldersgate  Cburcb, 

^^^^'  at  his  house.  In  about  six  weeks  the  mother,  Mrs. 
Gardner,  came  to  see  It,  and  afterwards  a  gentleman 
called ;  she  sent  twice  or  thrice  a-week  an  account  of 
the  child's  health  to  her  mother-in-law,  for  the  satisfac- 
tion of  Mrs.  Gardner.  The  child  was  afterwards  re- 
moved to  Bayswater,  where  the  witness  saw  it,  and  she 
afterwards  attended  at  its  christening,  which  was  per- 
formed by  the  same  Mr.  Parker,  in  the  presence  of  Mrs. 
Gardner,  Dr.  Clarke,  and  a  gentleman  who  had  called 
to  see  the  child  when  it  was  in  Aldersgate  Street  The 
child  was  four  years  old  at  the  christening. 

Racbael  Rachael  PuUen  deposed,  that  she  wa^  upwards  of 

seventy  years  of  age :  she  lived  as  housemaid  in  Cap- 
tain Gardner's  family  in  December  1802.  She  recot 
lected  Mrs.  Gardner's  delivery,  and  that  Captain  Gard- 
ner was  not  in  the  house  at  the  time ;  he  bad  gone  out 
with  Mr.  Adderley,  and  was  absent  that  night.  She 
saw  Mrs.  Gardner  the  morning  after  her  delivery ;  Mrs. 
Crardner  said,  **  I  have  been  very  ill,  and  had  spasms, 
and  I  was  obliged  to  send  for  the  doctor."  Previous  to 
this  conversation,  she  had  been  in  the  habit  of  making 
Mrs.  Gardner's  bed,  and  washing  her  linen,  but  for 
some  time  after  she  was  not  employed  about  either. 

SwiJ^  Sarah  GriflSth  deposed,  that  in  December  1803  she 

was  cook  in  the  &mily  of  Captain  Gardner.  She  re- 
collected Captain  Gardner's  absence  on  the  night  of  Mrs. 
Gardner's  delivery.  She  remembered  some  persons 
being  brought  into  the  house  that  night,  and  heard  them 
go  up  stairs ;  she  also  heard  the  child  cry. 

William  Henry  Davis  deposed,  that  in  December 
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1802  be  was  a  servant  in  the  familv  of  Captain  Gard-  ^*  ^- 
ner.     He  saw  Mrs.  Gardner  go  out  one  night,  and  re- 
tnm  on  the  following  morning;  he  immediately  informed 
Captain  Gardner,  who  quitted  the  house  the  next  day. 

William  Deards  deposed,  that  he  was  parish-clerk  ^'  D***^ 
and  shoemaker  at  Bennington  Place,  near  Hertford. 
He  recollected  Mr.  Jadis  living  there  in  1803:  there 
were  a  lady  and  child  with  him^  the  latter  was  about  a 
year  old,  and  went  by  the  name  of  Henry  Jadis. 

Hannah  Palmer  deposed,  that  she  recollected  Mr.  ^"^ 
and  Mrs.  Jadis  living  at  Bennington  in  1803 :  there  was 
a  little  boy  in  the  family,  who  went  by  the  name  of 
Henry  Jadis^  and  was  treated  by  Mr.  Jadis  as  his  son. 

Miss  Sarah  Singleton  deposed,  that  Master  Henry  ^^*^ 
Fenton  Jadis  was  a  commoner  at  Westminster  School 
in  1814;  his  bills  were  paid,  and  he  was  frequendy  vi- 
sited by  Mr.  Jadis,  whom  she  always  considered  and 
treated  as  his  father. 

The  examination  of  the  medical  witnesses  to  prove 
the  impossibility  of  the  claimant,  Henry  Fenton  Gard- 
ner, being  legitimate,  took  place  as  follows  *  : 

Charles  Mansfield  Clarke  (by  Counsel).  gj^ 

Ton  are  an  accoucheur  ? 
I  am. 

How  long  have  you  been  in  practice  as  a  medical 
man? 
About  twenty  years. 

*  Htff  bnuich  of  the  evidence  ii  giren  veri«tini  from  the  minutes  of  the 
It  wouU  not  admit  of  abridgemenu 
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C  M.  Hai  your  experience  been  very  extensive  during  that 

timer 

My  time  has  been  fully  employed  during  the  greater 
part  of  that  time. 

According  to  your  experience,  acquired  from  so  much 
practice,  what  is  the  full  period  of  a  woman's  gestation, 
under  ordinary  circumstances  ? 

Forty  weeks.  w 

In  your  judgment,  is  it  possible  that  a  child  bom  on 
the  8th  of  December,  and  which  has  lived,  could  have 
been  the  result  of  any  sexual  intercourse  subsequent  to 
the  11th  of  July? 

Certainly  not,  in  my  opinion. 

In  your  judgment,  could  a  child  born  on  the  8th  of 
December,  and  which  lived,  have  been  the  result  of 
sexual  intercourse  anterior  to  the  30th  of  January  ? 

Certainly  not,  in  my  opinion. 

The  period  mentioned  comprehends  311  days,  or 
forty-four  weeks  and  three  days  ? 

So  I  understand. 

Could  it  have  been  the  result  of  an  intercourse  ante- 
rior to  the  7th  of  February,  being  43  weeks  and  four 
days  ? 

Certainly  not,  in  my  opinion. 

Supposing  a  woman's  labour  to  be  protracted,  could 
that  have  made  such  a  difference  as  to  have  enabled  the 
child  to  be  the  result  of  an  intercourse  at  the  dates 
given? 

I  never  knew  a  labour  protracted  to  such  a  period. 

How  long  could  a  labour  be  protracted  without  prov- 
ing fatal  to  the  mother  or  the  child,  or  both  of  them? 
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I  cannot  answer  that  question  precisely.  C.  M. 

As  nearly  as  you  can  ? 

Your  Lordships  will  understand  that  it  is  a  question 
which  it  is  very  difficult  to  answer ;  I  hardly  know  how 
I  can  answer  it*  I  have  no  difficulty,  excepting  the  diffi- 
eulty  of  the  subject  If  my  answer  may  be  taken  as  a 
matter  of  conjecture,  and  not  as  a  matter  of  certainty,  ] 
should  be  very  glad  to  give  it.  I  have  known  a  labour 
last  five,  possibly  six  days ;  that  I  should  say  was  the 
ultimum  tempus ;  but  it  is  not  to  be  considered  as  a  pre<* 
cise  answer,  because  a  precise  answer  cannot  be  given  I 
believe  to  such  a  question. 

Was  the  child  that  was  born  after  this  labour  you 
have  referred  to,  a  child  bom  at  its  mature  age  ? 

I  do  not  refer  to  any  particular  labour  j  but  I  am 
taking  the  recollection  of  past  occurrences  in  a  rough 
way.    1  am  not  referring  to  any  precise  case. 

Supposing  a  child  to  be  born  whose  nails  are  not  per* 
fectly  formed,  does  that  lead  you  to  conclude  whether 
the  child  has  arrived  at  its  full  growth  ? 

There  is  a  vulgar  error  with  respect  to  the  nails  of 
children,  upon  which  no  dependence  is  to  be  placed. 
The  nails,  in  common  with  many  other  parts  of  the 
body,  grow  more  quickly  in  certain  cases  than  in  other 
cases,  and  no  dependence  is  to  be  placed  upon  that  cir-» 
cumstance,  to  the  best  of  my  belief. 

Does  a  child  having  laboured  under  a  difficulty  in 
sucking  afibrd  any  rule  for  judging  whether  it  had  ar-* 
nVed  at  its  proper  growth  before  it  was  born  ? 

I  should  say,  that  as  weakness  is  in  general  in  pro^ 
portioa  to  agey  so  a  child  sucking  with  considerable  difi 
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C.  M.  ficulty  is  more  likely  to  have  been  a  child  prematurely 

bom  than  one  sucking  naturally  and  easily. 

Cross-examined  by  Mr.  Attorney-General. 

After  sexual  intercourse,  what  is  the  extreme  point  of 
time  at  which  labour  must  of  necessity  begin  ? 

Forty  weeks,  I  should  say,  is  the.extreme  time. 

Can  that,  by  any  suiFering,  by  any  hardships,  which 
a  woman  has  undergone,  be  protracted  beyond  the  forty 
weeks,  by  any  treatment  she  has  undergone  ? 

I  know  there  is  a  case  of  that  kind  on  the  books ; 
but  I  never  knew  a  case  of  that  kind.  I  can  perfectly 
understand  that  privation,  fatigue,  and  exhaustion  may 
accelerate,  but  I  cannot  see  how  such  circumstances  can 
retard;  neither  in  my  knowledge  have  I  ever  known 
any  one  instance  of  a  labour  having  been  retarded  be* 
yond  the  period  I  have  mentioned. 

If  labour  must  of  necessity,  according  to  your  judg- 
ment, begin  at  the  expiration  of  forty  weeks,  what  is  the 
extremest  point  of  time  to  which  the  continuance  of  that 
labour,  before  the  child  is  born,  may  be  protracted  ? 

I  have  partly  answered  that  question  before;  but  your 
Lordships  will  understand  I  do  not  give  a  precise  an- 
swer to  that  question,  because  my  answer  is  founded  on 
the  recollection  of  the  general  result  of  a  number  of 
protracted  labours ;  and  as  far  as  such  an  opinion  can 
be  of  any  value  at  all,  I  should  say  that  I  have  never 
known  a  labour  protracted  to  a  period  of  time  equal  to 
that  of  five  or  six  days ;  and  I  am  not  sure  that  I  have 
known  it  protracted  so  long,  the  child  being  bom  living. 
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Do  you  conceive  It  possible  that  it  could  be  protracted  ^  ^• 
as  far  as  a  fortnight  ? 

Possible  to  the  Almighty,  of  course;  but  not  possible, 
in  the  common  acceptation  of  that  term. 

You  were  referring  to  a  case  which  is  supposed  to  have 
occurred  at  a  former  period ;  what  was  the  name  of  the 
medical  man  that  was  concerned,  that  gave  evidence 
upon  that  occasion  ? 

That  I  do  not  know.  If  I  recollect  rightly,  but  I 
am  not  sure  whether  it  was  the  case  of  Alsop  v.  Bow- 
tram  *.  I  do  not  recollect  the  name  of  the  medical  man ; 
the  case  I  think  is  in  Croke's  James. 

Though  you  do  not  recollect  his  name,  do  you  hap- 
pen to  recollect  whether  he  was  a  man  of  eminence  in 
his  profession  ? 

I  have  merely  recorded  the  fact,  having  been  a  teacher 
of  that  part  of  the  profession  for  a  number  of  years.  I 
have  recorded  the  fact  for  the  benefit  of  the  students ; 
I  do  not  recollect  any  further  particulars  of  the  case. 

You  are  understood  to  say  that  labour  must  begin  at 
the  expiration  of  forty  weeks  afler  the  last  sexual  inter- 
course. 

Certainly. 

How  can  you  ascertain  that  fact ;  how  has  your  expe- 
rience enabled  you  to  state  that  as  a  fact  ? 

I  should  say  that  the  immorality  of  the  age  has  en- 
abled me  in  a  great  number  of  instances  to  ascertain 
that  (act ;  that  the  fact  of  the  last  intercourse  has  been 

*  A  voy  fun  dijcussion  of  this  case  will  be  found  in  the  arguments  of  the 
«oiiiuel  for  the  respective  claimants. 

C 
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C  M.  stated  to  me  by  the  parties,  who  alone  were  acquainted 
with  it,  for  their  mutual  advantage;  and  that  I  have 
combined  that  fact  with  the  knowledge  of  the  subsequent 
fact  of  the  commencement  of  the  labour ;  and  that  I 
have  never  yet  seen  a  single  instance  in  which  the  laws 
of  nature  have  been  changed,  believing  the  law  of  na> 
ture  to  be,  that  parturition  should  take  place  forty  weeks 
after  conception. 

Instances  of  this  kind  may  have  occurred ;  but  have 
you  had  experience  of  a  great  number  of  instances  of 
this  description  ? 

I  must  answer  that  question  as  I  did  the  forn^er,  that 
I  have  not  minuted  the  number ;  but  I  should  say  se- 
veral. 

And  you  have  in  no  instance  known  a  deviaUon  ? 

I  have  not 

Have  you,  in  the  course  of  your  medical  studies  and 
inquiries,  ever  heard  of  any  deviation  ? 

I  have  heard  of  a  great  number  of  things ;  but  I  have 
not  believed  them,  because  they  have  varied  from  my 
experience;  and  on  sifting  such  cases,  I  have  always 
found  they  had  not  been  founded  in  fact. 

The  result  of  your  judgment,  as  a  man  of  science  and 
experience,  is,  that  forty  weeks  is  the  extreme  time  ? 

The  result  of  my  judgment,  as  a  man  possessing  some 
experience,  I  should  say  is,  that  forty  weeks  was  the 
time. 

Cross-examined  by  Mr.  Tindal. 

I  understand  you  to  say  that  your  judgment  is  formed, 
as  to  the  first  period,  that  is,  as  to  the  time  ftx>m  which 


19 

the  reckoning  begins,  from  the  information  of  the  par-  ^!  ^« 
ties  themselves  ? 

Certainly;  from  their  interested  communication  to 
myself. 

From  their  communication  to  yourself? 

I  say  interested,  because,  where  parties  have  an  ob- 
ject to  carry,  it  is  not  an  object,  of  course,  with  them, 
to  deceive  the  person  whom  they  consult. 

Have  you  not  known,  in  many  cases,  that  persons 
giving  you  this  information  have  themselves  been  de- 
ceived, and  that  the  event  has  not  happened  as  they 
stated  it  to  you  ? 

I  should  hardly  think  that  the  man  could  be  deceived 
as  to  the  time  at  which  he  begot  a  certain  child. 

Do  you  think  that  is  more  in  the  knowledge  of  the 
man  than  of  the  woman  ? 

I  would  beg  to  observe,  that  when  I  answered  that 
qnestion,  it  referred  to  cases  of  single  connexion,  and 
not  to  connexions,  one  of  which  was  stated,  but  that  a 
single  connexion  took  place,  the  result  of  which  con- 
nexion was  a  pregnancy,  the  ultimate  result  of  which 
pr^nancy  was  a  labour,  where  there  was  one  single  act 
of  connexion. 

Then  the  judgment  you  form  depends  upon  the  truth 
of  that  information,  as  to  there  having  been  or  not 
having  been  one  single  act  of  connexion  ? 

Certainly ;  but  the  result  confirmed  that  statement 

Have  you  not  known  in  many,  I  may  say  in  most  of 
the  ordinary  cases  which  occur  of  married  persons,  that 
females  have  been  mistaken  in  the  time  that  they  have 
assigned  for  their  gestation? 

c2 
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C.  M.  ^  great  number ;  but  married  persons  do  not  calcu* 

late  from  the  moment  of  conception,  but  from  other  cir- 
cumstances. 

Of  course  the  far  greater  number  of  cases  that  come 
before  you  are  those  of  married  persons  ? 

Certainly,  no  doubt. 

Therefore  the  result  of  your  judgment  must  depend 
mainly  on  that  which  occurs  in  your  daily  practice,  and 
not  on  single  and  particular  cases  ? 

The  result  of  the  particular  cases  I  have  stated  to 
your  Lordships ;  but  perhaps  that  result  may  be  con- 
firmed by  an  additional  fact,  which  is  this,  that  suppos- 
ing,— and  you  will  excuse  me  for  employing  medical  lan- 
guage perhaps, — supposing  a  woman  to  menstruate  upon 
a  certain  day,  and  her  menstruation  to  cease  on  a  cer- 
tain day,  and  that  woman  to  fall  with  child,  that  woman 
must  produce  a  child  at  the  end  of  forty  weeks  from  the 
day  preceding  the  next  expected  menstruation;  proving, 
therefore,  with  the  other  cases  (which  form  by  far  the 
greater  majority  of  those  which  have  fallen  under  my 
care),  that  forty  weeks  is,  even  in  those  cases,  the  ulti« 
mum  tempus  pariendo  mulieribus  constitutum. 

Is  not  the  judgment  of  a  medical  man  made  up,  not 
only  from  his  own  experience,  but  from  books  of  autho- 
rity on  the  subject  ? 

In  matters  of  opinion,  but  not  in  matters  of  fact. 

Is  not  the  time  during  which  the  gestation  of  the  wo- 
man is  carried  on  partly  composed  of  matters  of  judg- 
ment, being  derived  from  facts,  and  partly  from  books  ? 

No ;  I  conceive  it  to  be  entirely  a  matter  of  fact,  pro- 
vided you  can  give  credit  to  the  assertion  of  the  parties ; 


21 

and  in  the  instances  from  which  my  opinion  has  espe-  C.  ivr. 
ciallj  proceeded,  the  parties  have  been  themselves  inter- 
ested in  telling  the  truth. 

Have  the  goodness  to  state  the  number  of  instances 
you  can  say  have  occurred  to  you  under  those  particular 
circumstances  you  have  adverted  to  ? 

I  really  can  hardly  mention  numbers,  because  I  have 
kept  no  account  of  them — wishing  at  the  same  time  to 
state  the  number,  if  I  could — but  I  have  known  a  great 
number. 

Have  yon  known  as  many  as  ten  ? 

I  should  say  more  than  ten,  certainly ;  many  more 
than  ten — a  great  many  more  than  ten. 

That  is  the  nearest  approximation  you  can  make  to 
any  actual  number? 

No,  I  do  not  know  that.  I  can  state  the  precise  in- 
stances. I  think  I  may  venture  to  say  I  have  known  of 
twenty  or  thirty  instances  5  twenty  instances  I  will  say 
to  be  within  the  truth,  in  which  I  can  be  enabled  to 
state  precisely  the  length  of  time. 

Does  not  the  judgment  of  the  medical  man  in  some 
measure  found  itself  upon  the  works  of  authors  of  emi- 
nence, and  of  experience  and  ability?  ^ 

It  appears  to  me,  not  in  matters  of  fact,  where  one's 
own  observation  constantly  contradicts  such  assertions, 
provided  they  are  at  variance  with  that  experience. 


'  In  Cowper'f  caw  (State  Trials),  Dr.  Crell  observed,  «  It  must  be  read- 
**  ing,  as  -wdl  as  a  man's  own  experience,  that  will  make  any  one  a  phj^sician ; 
**  for  vitfaotit  the  reading  of  books  of  that  art,  the  art  itself  cannot  be  at^ 
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C  M.  Was  Dr.  Hunter  a  person  of  eminence  in  his  profes- 

Clarke.  .       ^ 

sionr 

Of  great  experience  and  great  eminence^,  much 
greater  than  myself. 

Therefore,  if  this  should  be  laid  down  by  Dr.  Hunter 
in  any  of  his  works,  that  a  child  may  be  born  perfect 
and  in  the  natural  way  after  ten  months,  is  not  that  the 
dictum  of  a  learned  and  eminent  man,  on  which  re- 
liance can  be  placed  ? 

It  is  the  dictum  of  a  learned  and  eminent  man. 

The  Solicitor-Cveneral  submitted,  that  this  examina- 
tion was  not  regular ;  that  the  opinion  of  Dr.  Hunter 
may  be  adduced  in  the  way  of  observation,  but  not  in 
the  examination  of  a  witness. 

Mr.  Tindal  submitted,  that  he  had  a  right,  in  respect 
of  the  judgment  of  Dr.  Hunter,  who  was  deceased,  to 
put  questions  by  way  of  cross^xamination. 

The  counsel  were  informed,  that  they  might  ask  what 
were  the  opinions  of  eminent  men. 

(Mr.  Tindal.) — Do  you  not  know  it  was  the  opinion  of 
Dr.  Hunter,  that  a  woman  may  be  brought  to  bed  after 
the  lapse  of  ten  calendar  months  from  the  time  of  con-* 
ception  ? 

I  believe  Dr.  Hunter  never  taught  that  doctrine.  He 
may  have  adverted  to  cases  in  which  such  circumstances. 


*  WaBaxn  Hunter,  M.D.— He  was  the  author  of  that  learned  and  splendid 
work,  "  The  Anatomy  of  the  Human  Gravid  Uterus.*'  The  museuoi  he  be- 
queathed to  the  University  of  Gla^ow,  is  a  noble  monument  of  his  profes- 
sional skill  and  literary  acquirements.  He  died  in  London,  on  March  the 
15th,  1783. 


23 

were  represenled  to  hiBi*;  but  if  I  Fecolteet  rigbdyy  Dr.  ^'  ^* 
Hunter  never  taught  that  doctrine. 

Am  I  to  understand  you  to  say  he  did  not  state  that? 

Not  as  his  opinion,  I  believe  I  may  say. 

Are  there  not  some  names  of  authors  wbich  are  well 
received,  and  upon  whom  reliance  is  placed  in  their  pro- 
fession, who  have  taught  a  contrary  doctrine  to  that  you 
are  now  stating,  namely,  that  the  time  may  be  longer? 

I  may  refer  to  Haller^,  who  perhaps  stood  as  high  as 
a  physician,  in  bis  time,  as  any  other,  perhaps  higher ; 
and  who  is  considered  a  most  respectable  authority,  as 
high  an  authority  as  can  be  had  upon  such  a  subject; 
and  I  believe  Haller  states  forty  weeks  to  be  the  period. 

Have  you  not  learnt  from  books  of  authority  that  the 
time  of  gestation  of  a  mother  may  be  longer  than  the 
period  you  have  represented  ? 

Certainly ;  it  is  stated  so  in  the  Book  of  ]Nloses>;  but 
wben  my  own  experience  is  opposed  to  such  a  statement, 
I  would  certainly  give,  for  the  advantage  of  persons, 
the  result  of  my  own  experience,  rather  than  I  would 
bB^t  the  Mosaic  opinion  to  guide  diem  in  their  arrange- 
ments. 

The  question  did  not  refer  to  so  early  an  authority  as 
Moses,  but  one  more  within  the  reach  of  ow:  own  times; 
cannot  you  refer  to  any  practitioners  of  eminence,  within 


*  Albert,  Baron  de  Haller — perhaps  the  greatest  name  m  the  phOosophy  of 
mt^j^M^^  HU  own  experience  was  limited*  but  bis  knowledge  of  the  exp^ 
>?fBfy  of  Others  was  unparalleled.  His  celebrated  work,  "  ElemenU  Physio- 
logic Corporis  Humani ",  eight  n>liinies  quarto,  contains  an  immense  coUection 
of  Bie£calensefl»    H«  died  on  the  12tb  of  December  1777,  aged  sizty-mne. 
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c.  M.         the  last  two  centuries*  who  have  thought  the  same  opi- 


Dion 
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Not  that  a  woman  goes  ten  months. 

Not  that  she  may  go  ten  months  ? 

Not  as  his  opinion ;  certainly  not 

Does  not  a  very  ancient  author,  and  one  to  whose 
name  one  always  pays  the  greatest  deference,  Hippo- 
crates, lay  down  that  it  may  be  a  longer  time  than  ten 
months? 

Hippocrates  mentions  ten  months;  and  I  believe  the 
expression  to  be,  Tuvvi  fin  iixa  fjAva^^  roifro  to  H  hcu* 

Have  the  goodness  to  tell  me  the  nature  of  the  months 
he  would  reckon  by  ? 

I  am  not  prepared  to  ahswer  that  question. 

You  know  the  lengths  of  their  months  were  difierent  ? 

I  believe  so. 

Is  there  an  author  of  the  name  of  Roederer  ? 

I  know  the  name  of  the  author,  but  am  not  acquaint- 
ed with  his  works. 

(Mr.  Attorney-General.) — In  the  reign  of  James  the 
First,  do  you  know  of  a  practitioner  of  the  name  of 
Chamberlen  ?^ 

He  was  a  practitioner  of  considerable  eminence  in 
this  town,  and  considerable  experience. 

Do  you  happen  to  know  that  he  was  the  person  who 


*  Chamberlen. — He  was  physician  to  James  the  First,  and  probeUy  the  in- 
ventor of  the  forceps  that  stiU  bears  his  name.  His  nephew,  or  grandson^ 
Hugh  Chamberlen,  was  the  friend  of  Atteibury  and  Sheffield.  The  latter 
erected  a  monument  to  his  memory  in  Westminster  Abbey. 


cave  evidence  in  the  cause  which  has  been  referred  C.M. 

^  ^  Clarke, 

to? 
No,  I  do  not  recollect  that 


Re-examined  by  Mr.  Adam. 

Is  Roederer  a  person  of  much  reputation  in  medical 
science  ? 

In  this  country  he  is  not  much  heard  of. 

Within  the  last  two  hundred  years  has  the  stock  of 
medical  information  upon  this  branch  much  increased  ? 

I  hardly  know  what  answer  to  give  to  that  question. 

Since  the  death  of  Dr.  William  Hunter,  has  this 
branch  of  medical  science  been  much  matured  and  im- 
proved? 

In  some  respects  considerably,  I  should  say. 

(By  f^  Lord.) — You  stated  that  in  a  common  case  you 
coanted  from  the  day  when  you  supposed  that  a  woman 
ought  regularly  to  have  menstruated  ? 

Just  so* 

How  can  you  tell,  or  is  it  completely  conjecture,  from 
what  period  between  the  time  she  had  menstruated,  and 
the  time  she  ought  to  have  menstruated,  how  many  days 
may  have  elapsed  ? 

In  the  ordinary  cases  in  which  I  might  be  applied  to 
for  information  respecting  the  time  at  which  labour 
would  take  place,  subject  to  the  difficulty  your  Lordship 
has  stated,  incapable  as  I  should  be  of  seeing  whether 
the  party  had  fallen  with  child  immediately  after  the  last 
menstruation,  or  immediately  before  the  expected  one, 
or  in  what  part  of  the  interval  between  those  two  dates. 


^^-  I  should  take  the  safest  mode  of  giving  the  average 

reckoning,  by  counting  the  half  of  twenty-eight  days, 
fourteen,  from  the  last  period,  and  of  course  fourteen 
from  the  next  expected  one ;  and  I  should  offer  an  opi- 
nion, that  in  all  probability  the  effect  might  follow  the 
cause  at  the  end  of  forty  weeks  from  that  half  of  the  in- 
terval ;  but  I  should  know  that  it  must  take  place  at  the 
end  of  forty  weeks  from  the  day  upon  which  the  last 
menstruation  ceased,  and  before  the  day  of  expected 
menstruation. 

(Mr.  Attorney-General.) — ^Did  you  ever  know  an  in- 
stance of  a  birth  of  a  child  being  extended  more  than 
forty  weeks  beyond  the  day  preceding  that  upon  which 
the  menstruation  ought  to  have  taken  place  ? 

I  have  gone  so  far, — ^and  once  in  a  case  of  consider- 
able importance  in  this  country,  which  is  known  to  a 
peer  now  in  this  house, — I  have  gone  so  &r  as  to  give 
an  opinion,  that  a  labour  of  an  individual  would  take 
place  between  such  and  such  a  period,  and  the  first  pe- 
riod which  I  have  mentioned  has  arrived,  and  the  labour 
did  not  take  place,  and  my  opinion  has  been  adverted  to 
m  the  morning,  and  in  the  evening  of  that  day  the  la* 
bour  did  take  place* 

Did  you,  in  any  case,  ever  know  a  labour  to  be  pro- 
tracted beyond  forty  weeks  from  the  day  when  the  next 
menstruation  ought  to  have  taken  place  ? 

No,  in  no  instance. 

(By  a  Lord.) — ^You  said  you  should  think  you  knew 
at  least  twenty  cases  in  which  the  parties  had  told  you 
the  day  on  which  connexion  had  taken  place,  and  that 
your  experience  is  formed  upon  those  twenty  cases,  and 
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other  cases,  that  it  is  limited  to  forty  weeks ;  is  there  C.  M« 
any  case  where  the  parties  informed  you  of  the  day  of 
coDDexioD,  that  you  ever  knew  it  exceed  forty  weeks  ? 
Never,  to  the  best  of  my  knowledge. 


Ralph  Blegborough,  M.D.  by  Mr.  Solicitor-General.     ^  Biegbo. 


You  are  a  medical  man  ? 

I  am. 

Have  you  had  considerable  practice  in  midwifery  ? 

I  have. 

How  long  have  you  been  io  practice  ? 

Four-and-thirty  years  in  London. 

Is  your  practice  exclusively  confined  to  that  line  i 

No,  it  is  not. 

According  to  your  experience,  what  is  the  period  of 
gestation? 

Geqerally,  it  is  the  inclination  of  my  opinion  that  it 
is  thirty-nine  weeks,  but  forty  weeks  I  consider  the  ulti- 
matum. 

Has  your  experience  verified  those  dates  ? 

Certainly. 

Has  the  opinion  you  have  given  been  the  result  of 
experience  which  has  fdOien  within  your  knowledge  and 
practice? 

Yes. 

Have  you  ever  known  a  case  in  which  gestation  has 
been  prolonged  to  the  period  of  forty*three  weeks  and 
(out  days  up  to  the  period  of  delivery,  and  io  which  the 
child  has  lived  ? 
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R.  Bi^bo-        According  to  my  experience,  I  have  no  idea  that  such 

rough.  . 

an  event  is  possible. 

You  should  not  conceive  it  possible  that  such  an  event 
can  happen  ? 

Not  according  to  the  laws  of  the  animal  economy. 
Have  you  found  the  laws  of  the  animal  economy 
general,  or  have  you  found  them  to  vary  with  the  con- 
stitution of  the  individual  ? 

I  have  no  idea  that  difference  of  age,  or  difference  of 
management,  makes  any  alteration  in  the  laws  of  gesta- 
tion. 

You  are  to  be  understood  that  adventitious  circum- 
stances do  not  vary  the  law  of  nature  to  protract  gesta- 
tion? 

Seminal  obstruction  may  for  a  certain  number  of  days, 
probably  five  or  six,  but  in  that  case  it  is  uniformly  at- 
tended with  hazard,  and  almost  certain  death,  either  to 
the  mother  or  the  child,  or  both. 

You  are  understood  to  say,  that  five  or  six  days  con- 
stitute the  range  of  departure  from  what  you  defined  to 
be  the  law  of  nature  ? 

Certainly. 

Are  you  to  be  understood,  that  this  departure  of  five 
or  six  days  is  usually  attended  with  the  death  of  the 
infant,  or  the  death  of  the  parent? 

Certainly ;  because  the  mother  during  that  period  is 
contending  against  mechanical  opposition;  in  which 
case  the  womb  generally  bursts,  and  the  patient  is  con- 
sequently destroyed. 

What  you  call  mechanical  opposition  is  some  de- 
fect or  obstruction  in  the  uterus,  or  in  the  adjacent  parts  ? 


29 

In  the  bones,  from  mal-confbrmation.  ^  Biegbo- 

That  you  consider  entirely  a  deviation  from  the  law 
and  order  of  nature  ? 

Certainly;  insomuch  that  the  effort  of  labour  had 
commenced  at  a  proper  period,  and  was  only  delayed  by 
mechanical  obstruction. 

Does  it  happen  to  you  to  have  been  consulted  in  cases 
where  you  can  ascertain  the  day  of  sexual  intercourse, 
on  which  your  reasoning  was  founded  ? 

I  can  answer  that  question  very  satisfactorily  to  your 
Lordships ;  it  is  not  unusual  to  be  sent  to  by  ladies  who 
have  felt  a  peculiar  sensation,  have  fainted,  and  have 
been  extremely  ill,  so  as  to  induce  their  friends  to  send 
to  a  professional  man ;  upon  examining  them  minutely, 
and  asking  them  those  questions  which  are  proper  on 
the  occasion,  they  will  declare  certain  sensations,  by 
which  we  know  that  conception  had  taken  place,  and 
was  the  cause  of  those  feelings  which  they  represented 
to  us.  Upon  calculating  from  that  time,  I  have  in  such 
instances  invariably  found  I  have  been  right  in  my  sur- 
mises, and  that  labour  has  taken  place  certainly  not 
later,  in  every  instance  that  I  recollect  of  this  sort,  than 
forty  weeks  from  that  period. 

Could  a  child  born  on  the  8th  of  December,  and 
bom  alive,  according  to  your  opinion,  have  been  begot- 
ten so  late  as  the  1 1th  of  July  in  the  same  year  ? 

No,  certainly  not 

Do  you  pronounce  that  to  be  impossible,  according 
to  the  general  laws  of  nature? 

I  do. 
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R.  Biegbo-  Cross-examined  by  Mr.  Attorney-General. 

rough. 

You  are  understood  to  say,  that  labour  at  all  events 
must  begin  at  the  expiration  of  forty  weeks,  though  the 
delivery  may  be  protracted  five  or  six  days  ? 

Yes. 

Your  attention  has  probably  been  directed  to  a  case 
supposed  to  have  taken  place  in  the  reign  of  James  the 
First;  was  Mr.  Chamberlen,  who  gave  evidence  on 
that  occasion,  a  man  of  eminence  at  that  time  ? 

I  believe  he  was  a  teacher. 

Was  he  a  practical  man  also  ? 

I  believe  he  was. 

In  that  case  the  delivery  is  said  to  have  been  pro- 
tracted to  the  expiration  of  nearly  eleven  months ;  do 
you  remember  the  facts  of  the  case  ? 

No,  I  do  not 

You  have  never  consulted  it? 

No,  I  have  not. 

Cross-examined  by  Mr.  Tindal. 

You  were  understood  to  say,  that  the  period  of  ges- 
tation, in  your  judgment,  is  forty  weeks,  reckoning  from 
the  time  of  conception  ? 

Yes. 

May  there  not  be  some  distance  of  time  intervene  be- 
tween the  sexual  intercourse  and  the  conception  ? 

I  should  not  think  it  likely  at  all ;  I  should  have  no 
idea  of  that 
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Perhaps  you  have  not  formed  a  judgment  decisively,  ^  Biegbo. 
either  one  way  or  the  other  ? 

Yes,  I  have ;  we  imagine  conception  to  arise  from  the 
ova  seminalia,  the  influence  of  which  will  very  soon  be 
lost,  if  not  applied  at  the  proper  period. 

When  you  say  **  we  imagine  "i  you  mean  that  is  your 
judgment  ? 

Yes. 

Are  you  not  indebted  for  those  opinions,  not  only  to 
your  own  experience,  but  to  the  works  of  eminent 
authors? 

I  speak  here,  and  I  thought  I  was  called  here  to 
speak,  from  my  own  opinions,  the  formation  of  my  own 
judgment. 

The  question  applies  to  the  ground  of  your  judg- 
ment? 

I  hear  of  ladies  going  to  a  much  later  period :  but 
there  are  cases  of  extra  uteral  conception,  and  the  foetus 
never  passes  per  vias  naturales,  nor  in  such  case  is  the 
fioecus  ever  born  with  life. 

The  question  is,  whether  the  judgment  of  a  medical 
man  does  not  depend  as  much,  or  at  least  in  some  de- 
gree, on  works  of  authority  in  his  own  profession,  as  on 
his  own  individual  experience  ? 

Not  as  to  facts,  certainly.  I  speak  from  my  own  re- 
collection of  facts ;  if  I  were  to  say  all  I  have  heard 
upon  this  subject,  I  should  get  into  a  very  wide  field, 
and  perhaps  be  very  inconsistent  with  reason. 

Are  there  any  books  in  your  profession  which  are 
reckoned  works  of  authority  at  all  ? 

Yes,  there  are. 
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R.  Biegtx).        Is  ]i  not  to  be  concluded,  that,  if  they  are  works  of 

rough.  \        7  . 

authority,  the  judgments  and  opinions  of  men  in  that 
profession  bottom  themselves  in  some  degree  on  the  au- 
thority of  those  works  ? 

There  are  very  few  men  of  very  great  eminence  who 
have  written  books*.  Men  who  write  books  have  seldom 
great  practice ;  they  are  generally  detailing  the  opinions 
of  others,  and  not  their  own ;  and  I  should  be  very  sorry 
to  be  led  astray  by  a  great  name,  such  as  Baron  Haller, 
who  has  been  mentioned  as  an  authority;  who,  perhaps, 
never  was  attendant  on  a  case  of  midwifery  in  his  life  ^. 
I  should  be  very  dubious  of  the  opinion  of  such  a  per- 
son. I  wish  very  much  to  confine  myself  to  my  own 
observations,  and  the  result  of  my  own  experience. 

Then  you  are  not  of  the  opinion  of  Mr.  Clarke,  that 
the  gentleman  you  have  mentioned,  Baron  Haller,  was 
a  man  of  great  authority  ? 

No,  not  upon  that,  certainly. 

Doctors  differ  upon  this  subject  ? 

Certainly;  he  was  a  general  philosopher,  writing 
upon  all  subjects,  but  not  having  particularly  attended 
to  this. 

Are  there  in  your  profession  books  which  are  reckon- 


*  Yet  Sydenham,  Mead,  Cullen,  Currie,  Heberden,  James,  the  two  Hun- 
ters, Cruikshank,  and  Baillie,  passed  for  men  of  some  eminence,  and  posterity 
will  confirm  the  reputation  of  Home,  Maton,  Lawrence,  Gwper,  and  Ann- 
strong.  The  best  medical  works  published  in  France  have  been  written  by 
the  most  eminent  practitioners.  No  one  can  accuse  Baron  Larrey  of  want  of 
experience. 

^  Dr.  Blegborough  seems  to  have  forgotten  that  Haller  founded  the  School 
of  Midwifery  in  the  University  of  Gottingen. 
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cd  books  of  authority,  on  which  a  practitioner  may  R.Bl^bo- 
rdy?  '^"8fc- 

None,  I  believe,  that  relate  such  a  circumstance. 

The  question  refers  to  no  circumstance? 

None  certainly,  which  state  the  period  of  uteral  gesta- 
tion at  a  more  distant  period  than  forty  weeks. 

You  introduce  a  restriction  and  qualification  in  your 
answer,  that  did  not  exist  in  the  question ;  are  there  no 
books  of  authority  upon  the  practice  and  principles  of 
midwifery,  upon  which  practitioners  may  rely  ? 

Certainly  there  are. 

Was  not  Mr.  Hunter  a  man  of  eminence  and  great 
skill  in  that  as  well  as  other  parts  of  the  profession? 

Yes,  certainly  he  was. 

Do  you  know  the  works  of  a  certain  author^  of  the 
xmme  of  Roederer  ? 

No,  I  do  not 

When  you  were  examined  by  the  Solicitor-General, 
yon  stated  that  the  time  from  which  your  reckoning  of 
the  forty  we  ;ks  commenced,  depends  upon  the  informa* 
tion  given  you  by  the  patients,  who  call  for  you  ? 

Yes. 

Are  you  to  be  understood,  that  those  were  persons 
who  described  those  symptom^  which  they  felt  i^t  the 
time? 

Yes. 

Do  those  symptoms  necessarily  follow  immediately 
opon  the  sexual  intercourse? 

Not  always,  certainly ;  but  frequently. 

Do  they  not  vary  frequently  considerably  according 
to  the  nature  and  constitution  of  the  patient? 
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R.  Biegbo-        Certainly. 

roug  .  ^^^  there  not  many  cases  in  which  females  may  not 

feel  those  symptoms  which  you  mention,  until  the  period 
referred  to  has  gone  by  for  some  weeks  ? 

Undoubtedly.  Certainly  the  sensations  I  have  con- 
sidered some  ladies  may  or  may  not  feel  at  the  time  of 
conception ;  but  I  am  sure  I  did  not  mistake  in  having 
tittributed  certain  feelings  I  have  described  to  concep- 
tion, and  my  subsequent  observation  has  confirmed  the 
opinion  I  have  formed. 

If  the  time  at  which  those  apparent  symptoms  take 
place  may  vary,  with  regard  to  the  time  of  sexual  inter- 
course, can  you  take  upon  you  to  affirm  positively  that 
the  forty  weeks  you  are  reckoning  commenced  from  the 
time  of  the  intercourse? 

I  have  not  said  that  those  sensations  took  place  sub- 
sequent to  conception ;  I  only  say  that  I  have  had  those 
sensations  described  to  me  immediately  on  contact, 
which  has  ended  in  pregnancy,  as  I  had  predicted  it 
would,  and  the  result  was  labour  at  the  time  I  expected. 

Have  you  not  known  that  in  many  instances,  even 
taking  the  account  from  those  symptoms,  you  have  been 
disappointed  and  deceived  in  the  time  ? 

No,  I  have  not;  it  is  not  a  very  common  occurrence; 
but  I  do  recollect  such  occurrences. 

You  are  understood  distinctly  to  say,  that  in  fixing 
the  period  which  you  assign  of  the  forty  weeks  gesta* 
tion,  you  borrow  the  first  terminus  of  that  period  from 
the  symptoms  which  your  patients  describe  to  you? 

Yes. 
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Re-examined  by  Mr.  Solicitor-General.  R.  Bkgbo- 

rougfa. 

• 

You  have  been  asked  about  several  eminent  mid- 
wives  ;  did  you  ever  hear  of  a  gentleman  of  the  name  of 
Hargrave,  among  a  series  of  accoucheurs,  as  particu- 
larly eminent  in  midwifery  ? 

No,  I  have  not. 

The  late  lawyer  Hargrave — ^you  have  never  heard  of 
Mr.  Hargrave's  medical  skill  ? 

No. 

Probably  you  will  not  look  into  Coke  upon  Littleton 
for  any  opinion  about  a  protracted  labour  ? 

Certainly  not 

In  the  instances  which  you  say  have  not  often  occurred, 
in  which  those  sensations  or  feelings  have  been  described 
to  you,  have  your  dates,  in  respect  to  the  forty  weeks, 
been  verified  in  those  instances  ? 

Yes. 

Were  those  feelings  which  were  described  to  you, 
when  stated  by  the  parties  who  did  state  them,  coupled 
with  the  period  of  sexual  intercourse ;  when  did  they 
state  the  period  of  sexual  intercourse? 

Immediately  preceding  their  having  sent  to  me. 

Those  instances  were  instances  where  ladies  stated  the 
&ct  of  sexual  intercourse  to  have  taken  place,  or  rather 
led  you  to  infer  that  fact  ?  ' 

Yes;  both  from  the  husband  and  the  wife. 

In  those  cases,  where  the  fact  of  sexual  intercourse 
^was  stated  by  the  husband  or  the  wife,  has  the  actual 

d2 
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R.JBi^gbo-  delivery  corresponded  with  the  period  of  gestation  you 
have  mentioned  ? 

It  has  never  in  my  experience  exce^ed  the  forty 
weeks. 

It  has  never  in  yoar  experience  exceeded  the  for^ 
weeks  where,  from  the  statement,  you  were  informed  of 
the  period  of  conception? 

Never. 


R.  R.  Pen-    Robert  Rainy  Pennington,  Esquire,  by  Mr.  Le  Mar- 

Eiq.  chant 

You  are  an  accoucheur  ? 

I  am. 

Have  you  been  many  years  in  practice  ? 

About  seven-aod-thirty. 

According  to  your  experience,  what  is  the  usual  time 
of  gestation  of  a  woman  ? 

Forty  weeks. 

Have  you  known  a  delivery  to  be  protracted  beyond 
that  time  ? 

Not  beyond  three  or  four  days. 

From  your  experience,  do  you  think  it  possibIe.it 
could  be  protracted  beyond  that  time  without  injury  to 
the  female  or  to  the  child  ? 

Certainly  not 

For  what  reason  ? 

From  the  effort  of  the  uterus  the  woman  and  child 
would  both  die  during  the  delivery. 

Do  you  conceive  it  possible  that  any  agitatiQii  of  tbe 
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mind  could  protract  delivery  beyond  the  period  you  a,R.Ben« 
have  just  stated  ?  ^^ 

Certainly  not 

Nor  any  palticular  disorder  ? 

No^  nor  any  particular  disorder. 

Nor  any  mode  of  treatment? 

Nor  any  mode  of  treatment 

Do  you  think  it  possible  that  a  child  can  be  boni  on 
the  8th  of  December  from  sexual  intercourse  on  the 
30th  of  January? 

Certainly  not. 

Or,  that  a  child  could  be  born  on  the  8th  of  Decera*- 
ber  from  sexual  intercourse  which  had  taken  place  oa 
the  11th  of  July? 

Certainly  not;  not  to  be  alive. 

Nor  from  the  7th  of  February  to  the  9th  of  Decem-i  ' 
ber? 

No^  certainly  not 


Cross-examined  by  Mr.  Attorney-General. 

What  is  the  indication  of  a  child  being  bom  without 
nails? 

We  have  seen  children  bom  not  exactly  without  naik 
at  forty  weeks,  and  we  have  seen  them  perfect  at  thirty-* 
seven. 

Cross-examined  by  Mr.  Tindal. 

You  stated  that  according  to  your  experience,  forty 
weeks  is  the  usual  time;  forty  weeks  from  what  time? 
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iLlLPen^       From  the  time  of  conception. 

"*°^°'  How  can  a  medical  gentleman,   in  practice  in  this 

town,  know  exactly  the  time  when  the  conception  of  a 
female  takes  place  ? 

From  the  circumstances  stated  to  us;  we  always  get 
all  circumstances  related,  and  we  know  that  from  that 
time  in  forty  weeks  a  biith  will  take  place. 

Are  you  never  deceived  in  the  account  you  receive 
from  your  patients  ? 

We  may  be  deceived ;  they  may  tell  us  they  feel ; 
but  we  judge  from  the  circumstances,  and  know  from 
the  circumstances  that  conception  has  taken  place,  and 
that  forty  weeks  terminates  the  whole. 

Do  they  not  very  frequently  make  mistakes  in  stating 
that  as  the  time  of  their  conception  from  which  you  begin 
to  reckon  ? 

Yes ;  but  then  we  compare  them  in  that  way  that  we 
are  never  hardly  deceived.  Some  come  at  nine-and- 
thirty  weeks,  and  some  will  come  in  seven-and-thirty 
weeks;  but  they  never  go,  according  to  my  opinion, 
beyond  forty. 

That  is  assuming  you  are  right  in  the  period  you 
assign  for  the  terminus  of  the  gestation  ? 

Yes. 

Are  not  females  frequentiy  mistaken  three,  or  four,  or 
five  weeks  in  the  period  they  assign  themselves  as  the 
time  of  their  delivery  ? 

No ;  I  cannot  conceive  they  are. 

Have  you  not  known  they  have  been  mistaken  for 
some  weeks  in  stating  the  time  when  they  will  be  con- 
fined? 


Yes,  that  they  will  do;  but  then  I  am  quite  sure,  on  It  R.  Pen.; 
inquiring  into  it,  no  such  thing  will  take  place.  "'"*  *"' 

You  are  assuming  that  they  have  stated  correctly  the 
time  at  which  the  conception  began ;  but  may  not  they 
have  made  some  mistake,  from  which  a  second  mistake 
of  the  time  of  their  delivery  may  originate? 

No ;  I  do  not  suppose  they  do. 

The  whole  then  of  your  judgment  is  founded  on  Uiq 
&ith  you  put  on  the  first  account  given  you  by  th^ 
female  ? 

The  first  account,  and  the  circumstances  which  go 
on  after  that  confirm  it;  we  find  that  they  are  not  de- 
ceived. 

Mr.  Hunter  was  a  man  of  eminence  and  reputation  ? 

Of  very  considerable. 

Robert  Gooch,  M.D.,  by  Mr.  Le  Marchant.  R-  Goocb, 

You  are  an  accoucheur? 

I  am. 

How  long  have  you  been  in  practice  ? 

Between  sixteen  and  twenty  years. 

Have  you  been  in  considerable  practice  ? 

For  some  years  I  was  physician  to  two  lying-in  hospi- 
tals, and  for  a  considerable  number  of  years  to  one; 
besides  which  I  have  been  for  a  considerable  number  of 
years  lecturer  on  midwifery  at  Saint  Bartholomew's 
Hospital. 

According  to  your  experience,  what  is  the  usual  time 
for  gestation  for  a  woman  ? 

I  should  say  nine  calendar  months,  where  the  thing 
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R.  0DMlk  can  be  calculated  accurately ;  that  is,  if  pregnancy  was 
known  exactly  to  take  place  on  the  25tb  of  March,  for 
kifttance,  I  should  expect  the  birth  to  take  place  on  the 
95th  of  December — that  is  just  nine  calendar  months. 
It  is  generally  stated  in  the  books,  I  believe,  to  be  forty 
weeks,  but  I  believe  forty  weeks  to  exceed  the  usual 
term  of  pregnancy.  The  writers  say  nine  calendar 
months,  or  for^  weeks ;  now  the  fact  is,  nine  calendar 
months  is  scarcely  more  than  thirty-nine  weeks* 

You  are  understood  to  say  that  it  is  generally  less 
than  nine  calendar  months? 

Rather  less  than  nine  calendar  months. 

Does  it  often  exceed  nine  calendar  months? 

It  is  sometimes  a  day  or  two  less  and  sometimes  a  day 
or  two  more. 

Have  you  known  it  often  to  exceed  nine  calendar 
months  ? 

A  day  or  two. 

Not  more  than  a  day  or  two? 

When  I  say  often,  it  is  not  very  often  one  has  an 
opportunity  of  calculating  it  accurately,  because  gentle- 
men ought  to  consider,  that  in  the  way  married  people 
commonly  live  together,  having  constant  access  and  fre- 
quent intercourse  with  one  another,  it  is  utterly  impossi- 
ble to  know  exactly  the  time  when  conception  com- 
«ienced,  and  consequently  utterly  impossible  to  know 
exactly  the  pregnancy;  but  persons  of  large  practice, 
and  that  practice  continuing  for  a  considerable  length  of 
timc^  are  every  now  and  then  meeting  with  instances 
where  the  time  of  conception  is  accurately  known,  and 
therefore  the  length  of  pi^egvMAcy  is  actually  known ; 
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and  those  are  the  cases  on  which  we  found  our  opinion;  R.  Ooocb. 
and  those  cases  lead  us  to  believe  that  it  is  exceedingly 
accurate,  as  nearly  as  possible  nine  calendar  months, 
sometimes  a  day  or  two  before,  sometimes  a  day  or  two 
beyond. 

Have  yon  not  met  with  many  such  instances,  in  the 
course  of  your  practice? 

Quite  a  sufficient  number  to  enable  one  to  form  one's 
qiinion  upon  the  subject,  as  clearly  as  on  any  question 
of  natural  history. 

Those  instances  confirm  the  opinion  you  have  just 
given? 

Those  instances  invariably  prove  it.  It  ought  to  be 
recollected  in  our  ordinary  cases,  I  mean  those  cases 
where  married  people  are  living  perpetually  together, 
and  where  it  is  impossible  to  know  exactly,  although 
they  are  not  strict  and  accurate  experiments,  yet  it  is 
strict  and  accurate  enough  to  corroborate  our  notion, 
for  we  have  known  those  cases  falling  in  labour  nine  ' 
calendar  months  from  some  period  or  other,  from  which 
we  must  calculate. 

Yon  mean  to  say  it  is  difficult  to  form  an  accurate  cal- 
culation, in  common  cases? 

It  if. 

How  far  dpes  the  possible  inaccuracy  extend? 

It  is  not  an  inaccuracy. 

An  uncertainty,  how  many  days  ? 

I  uiy  ^y^Q  those  cases  always  come  at  the  nine  calendar 
nuNiths,  from  one  period  or  other  of  the  first  month. 

Is  it  your  opinion,  that  a  child  bom  on  the  8th  pf 
Bpomob^  wiUd  have  been  tli«  result  oi  sexual  inter- 
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R.  Gooch.  course  either  on  the  SOth  of  January  or  anterior  to  it,: 
being  311  days? 

No. 

Do  you  think  it  could  have  been  the  result  of  sexual 
intercourse  on  the  7th  of  February,  being  304  days  ? 

No. 

Do  you  think  it  impossible? 

I  believe  it  to  be  impossible;  so  impossible  that  it 
would  influence  my  conduct. 

Why  do  you  think  it  is  impossible  that  it  should  be 
so? 

Because  it  deviates  entirely  from  the  strict  accuracy 
with  which  I  have  found  the  length  of  pregnancy  in  those 
cases  in  which  I  could  make  the  experiment  strictly,  in 
those  cases  where  by  knowing  the  exact  time  of  concep- 
tion I  could  know  the  exact  length  of  pregnancy ;  it  has 
come  with  singular  accuracy  a  day  or  two  before,  or  a 
day  or  two  after,  but  very  commonly  a  day  or  two  before 
the  nine  calendar  months. 

Are  you  to  be  understood  to  say,  that  the  period  is 
certain,  is  uniform  ? 

As  certain  as  any  point  on  natural  history  can  be;  I 
know  few  things  about  which  I  am  so  much  satisfied. 

Do  you  think  any  injury  would  result  to  the  woman 
or  the  child  from  a  protracted  labour,  if  it  was  possible 
to  take  place  ? 

I  do  not  believe  a  possibility  of  it 

Do  you  think  a  child  born  on  the  8th  of  December 
could  be  the  result  of  sexual  intercourse  on  the  11th  of 
July,  or  subsequently  ? 

No,  certainly  not;  a  full  grown  child,  certainly  not. 
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Or  a  child  that  has  lived  to  manhood ;  could  a  child  ^-  Ooocb. 
bom  on  the  8th  of  December  be  the  result  of  sexual  in- 
tercourse on  or  after  the  11th  of  July  ? 

That  is  short  of  five  months ;  I  have  never  seen  any 
thing  approaching  to  it ;  I  believe  they  may  be  some* 
times  born  alive,  but  I  have  never  seen  anything  ap- 
proaching to  it  born  capable  of  living ;  they  have  moved, 
and  died  in  a  few  minutes. 

Were  you  acquainted  with  Dr.  William  Hunter  ? 

Dr.  William  Hunter  died  before  I  settled  in  London; 
but  everybody  knew  him  by  his  writings. 

You  are  well  acquainted  with  his  writings  ? 

I  am  well  acquainted  with  his  writings. 

Have  you  heard  of  his  opinions  upon  the  subject  of 
protracted  labour  ? 

I  have.  The  question  was  put  to  him  ;  and  the  note 
in  answer  to  that,  I  believe,  is  printed  in  Hargrave*s 
Notes  on  Coke  on  Littleton. 

Have  you  read  the  note  in  Coke  on  Littleton  on 
which  his  opinion  was  given  ? 

I  have  often  examined  the  note  carefully. 

Have  you  examined  the  circumstances  to  which  it  re- 
lates? 

It  relates  to  the  common  circumstances  of  the  case. 

Is  that  case  known  in  the  profession  ? 

What  case? 

Are  there  not  two  ca^s  mentioned  in  that  note  to 
have  been  stated  by  Dr.  Hunter  to  Mr.  Hargrave  ? 

If  I  recollect  the  note  of  Dr.  William  Hunter  rightly, 
the  last  clause  of  it  is  this, — that  he  has  known  one 
woman  who  went  fourteen  days  beyond  nine  calendar 


R.  Oooch.  months,  and  he  believes  that  there  were  two  who  went 
beyond  ten  calendar  months. 

Have  you  investigated  those  cases  ? 

I  have  at  home  a  manuscript  copy  of  Dr.  William 
Hunter's  Lectures. 

Mr.  Tindal  submitted  that  this  was  not  evidence; 
that  the  examination  must  be  confined  to  the  general 
opinion  of  the  person  referred  to. 

Mr.  Adam  submitted,  that  if  Dr.  William  Hunter's 
opinion  was  to  be  received,  founded  as  it  was  on  two  in- 
stances, those  two  instances  ought  to  be  inquired  into. 

The  counsel  were  informed,  that  the  note  in  Coke  on 
Littleton  was  supposed  to  be  a  note  of  Dr.  Hunter,  but 
that  could  be  known  to  the  witness  only  by  report;  that 
the  question  ought  to  be  put  on  the  supposition  of  such 
being  stated,  whether  he  knew  what  was  the  fact. 

(By  Mr.  Le  Marchant) — Within  your  experience, 
has  any  case  happened  of  a  woman  going  in  gestation 
beyond  ten  calendar  months  ? 

I  have  never  known  one  go  ten  months ;  and  though 
I  have  looked  over  the  reports  upon  the  subject,  I  have 
never  read  one,  the  internal  evidence  of  which  was  sa- 
tisfactory proof;  I  have  never  met  one  that  approached 
it  The  greater  number  of  those  on  record  are  on  the 
very  face  of  them  absurd ;  cases  of  thre^  years'  preg- 
nancy. 

Did  you  ever  bear  of  i^  casQ  of  oine  months  and  a 
fortnight  ? 

I  never  met  with  on^  The  only  on^  on  record, 
which  I  remember  at  this  moment,  is  the  ope  alluded  to 
by  Dr.  William  Hunter,  in  his  apte. 
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What  case  is  that  ?  ^  ^«^- 

I  know  nothing  more  of  it  than  what  Dr.  William 
Hunter  mentions  in  the  note. 

(By  a  Lord.) — Suppose  a  woman  bore  a  living  child 
fourteen  days  later  than  nine  calendar  months ;  how  do 
you  reconcile  that  with  your  statements  ? 

I  have  never  witnessed  a  thing  of  the  kind ;  and  in 
order  to  satisfy  myself  about  it,  I  should  like  to  know 
the  grounds  on  which  Dr.  William  Hunter  stated  that 
&ct ;  for  after  all,  he  says  **  I  know  of  one,  and  believe 
there  were  two  ";  by  what  means  he  could  know  of  this 
one  I  am  at  a  loss  to  understand ;  he  must  still  depend 
upon  the  testimony  of  the  female  individual. 

Supposing  such  a  thing  were  to  fall  within  your  know- 
ledge, on  what  grounds  could  you  account  for  it  ? 

On  no  other  ground  but  the  circumstances  deviating 
greatly  in  some  rare  instances  from  the  ordinary  course 
of  nature ;  but  I  beg  leave  to  add,  that  I  have  seen 
none  similar  to  it  in  the  course  of  my  experience. 

You  do  not  conceive  it  possible  ? 

I  can  only  know  the  possibilities  of  nature  by  know- 
ing all  nature ;  and  as  I  do  not  know  all  nature,  it  if 
impossible  for  me  to  be  a  judge  of  that  {t  is  quite  dis- 
similar to  anything  I  have  experienced.  In  all  the 
cases  where  I  could  calpulate  the  length  of  pregnancy 
accurately,  I  have  been  struck  by  the  regularity  with 
which  it  eods  at  nine  calendar  months,  or  a  day  before 
or  after. 
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»•  Oooeh.  Cross-examined  by  Mr.  Tindal. 

Dr.  Hunter  was  reckoned  a  man  of  very  considerable 
experience  in  the  profession  ? 

I  think  Dr.  William  Hunter  was  a  man  of  more  ex- 
perience and  more  talent  than  perhaps  anybody  who 
ever  practised  midwifery  in  London,  except  Harvey,  the 
discoverer  of  the  circulation,  whom  I  look  upon  as  the 
greatest  man. 

Was  he  not  also  a  man  of  great  credit  ? 

Oh,  yes  !  There  is  nothing  in  the  shape  of  praise 
which  one  would  not  say  of  Dr.  William  Hunter. 

Was  he  not  a  very  skilful  pains-taking  man,  and  not 
likely  to  lay  down  an  opinion,  or  to  pledge  his  judg- 
ment rashly  on  any  subject  within  his  profession  ? 

Yes;  I  think  that  is  an  accurate  account  of  his  gene- 
ral character. 

You  are  understood  to  say,  that  the  greater  part  of 
your  profession  lies  in  cases  relating  to  married  women? 

I  am  extensively  employed  among  pregnant  and 
lying-in  women ;  but  I  was  for  many  years  physician  to  ' 
two  lying-in  hospitals.  In  one  of  those  lying-in  hos- 
pitals there  are  two  wards  kept  for  single  women,  so 
that  cases  frequently  occurred  in  which  I  had  an  oppor- 
tunity of  calculating  accurately  the  length  of  pregnancy; 
besides  that,  a  man  in  a  tolerably  conspicuous  situation 
as  a  practitioner  of  midwifery  in  London,  will  frequently, 
in  private  practice,  be  consulted  about  persons  who  are 
hospital  patients,  in  which  the  thing  can  be  calculated 
accurately,  because  in  many  instances  there  were  no 


grounds  for  deception.  When  I  say  there  were  no  R-Gooch. 
grounds  for  deception,  I  mean  that  young  females  in 
very  respectable  situations  are  very  often  seduced ;  the 
intercourse  is  single ;  there  is  no  motive  whatever  for 
misstating  the  &ct ;  it  is  just  as  unpleasant  to  come  and 
confess  one  intercourse,  as  to  come  and  confess  a  hun- 
dred ;  there  is  no  motive  for  fraud  there. 

That  would  depend  upon  the  temper  and  condition  of 
the  individual  ? 

I  am  not  aware  of  any  circumstance  in  the  temper 
and  condition  of  the  individual  which  could  afibrd  a 
motive  for  deception  in  a  case  of  that  kind. 

Can  you  not  suppose  a  person  who  has  been  seduced 
limiting  it  to  one  single  intercourse,  not  liking  to  confess 
more  than  one,  on  the  ground  of  the  frequency  of  it 
leading  you  to  suppose  there  has  been  a  habit  of  incon- 
tinence? 

No,  not  in  the  cases  I  allude  to.  I  think  no  man,  in 
the  cases  I  allude  to,  would  suspect  that 

Yoo  stated,  that  the  only  possible  ground  on  which 
you  can  form  an  opinion  rests  on  the  credit  due  to  the 
testimony  of  the  woman  ? 

Of  course  I  must  depend  for  the  accuracy  of  the  facts 
on  which  I  found  my  opinion,  on  the  accuracy  of  the 
statement  of  the  person  communicating  those  facts. 

You  have  already  stated  that  Dr.  William  Hunter, 
when  he  gave  his  opinion,  also  depended  upon  the  ac- 
curacy of  statement? 

Certainly. 

Then  when  he  gives  his  opinion,  and  you  give  your 
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statement  made  to  you  ? 

As  a  general  observation,  I  should  say  yes. 

In  the  case  of  married  women,  you  have  stated  that 
the  nine  months  must  date  from  one  period  or  other  of 
the  preceding  month  ? 

Yes ;  but  what  period  of  that  preceding  month  I  do 
not  think  it  is  possible  to  say.  Our  ordinary  cases  are 
not  strict  experiments ;  I  mean  by  ordinary  cstses,  the 
cases  where  husbands  and  wives  are  living  in  constant 
access,  and  frequent  intercourse. 

Are  there  not  in  the  medical  profession  many  book* 
that  are  looked  up  to  as  works  of  authority  ? 

Yes ;  but  I  know  very  few  that  do  not  contain  thingi 
which  would  now  be  looked  upon  as  manifest  errors. 

Has  there  been  a  new  light  that  has  burst  in  upon  the 
world  since  the  old  doctors  went  off? 

In  various  branches  of  science  there  has  been,  and 
why  should  there  not  be  in  ours. 

Would  not  the  experience  of  past  ages  be  more  ne- 
cessary in  your  profession  than  in  any  other? 

I  think  there  are  cases  attested  by  very  eminent 
individuals,  about  100  or  150  years  ago,  which  are  on 
the  face  of  them  absurd.  I  can  point  to  a  case  on  r^ 
cord,  attested  by  Winslow,  one  of  the  most  eminent 
anatomists  of  his  age,  of  a  pregnancy  which  lasted 
two  years  and  eleven  months.  1  think  light  has  flpv^ 
in  upon  us  since,  sufficient  to  contradict  that. 

Is  he  a  person  alive  at  this  moment  ? 

No;  he  lived  about  »  ceotury  figo. 


49 

Your  answer  has  been  confined  to  a  particular  case,  ^  Gooch. 
instead  of  a  general  answer,  whether  the  profession  of 
medicine  do  not  rely  considerably  on  works  of  autho- 
rity that  have  come  down  to  them  ? 

The  profession  of  medicine  used  to  rely  more  upon  au- 
thor!^ than  it  does  now.  Men  are  now  much  more  than 
they  were,  even  twenty  or  thirty  years  ago,  in  the  habit 
of  depending  upon  their  own  observations,  cultivating 
the  &cnlty  of  observation  very  much  on  their  own  ob- 
servation and  their  own  meditation.  Dr.  William  Hun- 
ter himself  said  there  were  no  class  of  men  who  were 
more  in  the  habit  of  recording  unfaithfully  than  men  of 
science ;  he  said  "  They  lie  like  the  very  devil.'** 

I  hope  he  confined  that  expression  to  a  particular 
profession  ? 

The  certainties  of  medicine  never  expect  to  equal  the 
certainties  of  the  law. 

David  Davis,  M.D.  by  Mr.  Adam.  ^^^ 

You  are  a  physician  ? 
Yes. 


*■  This  species  of  inaccuracy  long  retarded  the  advance  of  knowledge. 
Bacon  taught  the  importance  of  facts,  and  left  a  specimen  of  the  manner  in 
which  they  ought  to  be  recorded.  Unfortunately  there  are  few  such  "  chro- 
niders "  of  nature^  and  we  must  not  expect  many  -.  for  as  he  has  ener- 
getically told  us,  "  Nemo  adhuc  tanta  mentis  constantia  inventus  est  ut 
decrererit  et  sibi  imposuerit,  theorias  et  notiones  communes  penitus  abolere^ 
et  tDteUectum  abrasum  et  aequum  id  particularia  M  integro  applicare.*' 

E 
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D.  Davit.         How  long  have  you  practised  as  a  physician? 

Between  four  and  five-and-twenty  years. 

Has  your  practice  tended  to  midwifery  ? 

During  the  last  thirteen  years. 

Forming  your  judgment  on  the  experience  you  have 
had  yourself,  what  is  the  general  period  of  the  gestation 
of  a  woman  ? 

I  should  say,  as  nearly  as  possible,  nine  months^ 
nine  calendar  months;  and  I  should  rather  incline  to 
one  or  two  days  less,  than  beyond  that  period. 

In  your  opinion,  if  a  child  was  bom  on  the  eighth  of 
December,  could  it  be  the  fruit  of  sexual  intercourse  which 
had  taken  place  previous  to  the  thirtieth  of  January, 
making  SIX  days? 

Certainly  not 

Could  a  child  that  was  born  on  the  eighth  of  Decem- 
ber be  the  fruit  of  sexual  intercourse  that  had  taken 
place  on  the  seventh  of  February,  being  a  period  of  304 
days? 

I  believe  not. 

Could  a  child  that  was  born  on  the  eighth  of  Decem- 
ber be  the  fruit  of  sexual  intercourse  that  had  taken 
place  subsequent  to  the  eleventh  of  July,  being  a  period 
of  somewhat  less  than  five  months? 

If  it  was  born  and  lived,  do  you  mean  ? 

Yes ;  in  each  case  the  child  is  supposed  to  have  been 
born  alive  and  survived. 

Certainly  not,  nor  approaching  to  it 

Have  the  goodness  to  state,  as  the  result  of  your  ex- 
perience, within  what  period  after  sexual  intercourse  a 
woman  must  be  brought  to-bed  ? 
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Within  nine  calendar  months,  a  day  or  two  before,  or  D*  !>*▼*•• 
a  day  or  two  after. 

Is  that  opinion  the  result  of  your  own  medical  ex- 
perience ? 

It  is  the  result  of  my  own  medical  experience.  I 
should  wish  to  state  that  it  has  happened,  in  the  course 
of  my  experience,  that  I  have  met  with  a  few  cases, 
several  cases,  where  the  parties  have  reckoned,  as  their 
expression  is,  from  a  particular  coitus ;  and  that  in  all 
those  cases,  without  a  single  exception,  they  came  on 
the  thirty-ninth  week,  the  conclusion  of  the  thirty-ninth 
week,  I  cannot  say  exactly  on  what  day ;  and  in  all  the 
others  rather  before  that  period,  that  is  to  say,  within 
the  thirty-ninth  week. 

How  have  you  ascertained  the  period  at  which  con- 
ception took  place  ? 

If  your  Lordships  will  give  me  leave,  I  will  mention 
a  particular  instance,  and  that  will  reflect  some  light  on 
the  other  cases.  A  poor  woman,  a  patient  of  the 
Northern  Dispensary,  to  which  institution  I  was  at  that 
time  and  am  now  attached  as  obstetric  physician,  re- 
quested the  assistance  of  one  of  my  pupils  in  her  con- 
finement, which  she  expected  to  take  place  in  the  course 
of  three  or  four  months  from  that  period ;  she  applied 
early  in  her  gestation,  on  account  of  being  subject  to 
discharges  of  blood.  On  the  whole  it  was  my  impres- 
sion, at  the  time,  that  she  was  not  pregnant  at  all,  on 
account  of  the  occurrence  of  those  discharges  of  blood. 
I  hinted  my  opinion  to  her ;  but  she  assured  me  that 
she  was  positive,  and  notliing  that  I  could  say  could 
shake  her  opinion  as  to  the  fact.     I  saw  her  several 

x  2 
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D.  Davis,  times  in  the  mean  time,  and  for  some  weeks  afterwards 
I  still  remained  doubtful  as  to  her  pregnancy.  <<  You 
may  depend  upon  it,  Sir,"  "  said  she,  "  I  shall  be  con- 
fined on  such  and  such  a  day ;  I  have  always  been  able 
to  reckon  very  accurately."  On  that  day  the  gentleman 
whom  I  appointed  to  attend  this  poor  woman,  on  ac- 
count of  her  particular  case,  at  that  time  a  senior  pupil, 
sent  a  note  to  me,  to  say  that  she  was  in  labour,  and  she 
was  delivered  on  that  day. 

Within  your  experience,  how  many  days  have  you 
known  the  labour  of  a  woman  to  be  protracted? 

I  have  not  known  a  single  instance. 

How  long  have  you  known  a  woman  to  continue  in 
the  pains  of  labour  ? 

In  my  own  practice  I  should  not,  as  a  general  prin- 
ciple, allow  a  woman  to  remain  in  labour  more  than 
about  thirty  or  forty  hours,  that  is  to  say,  if  the  labour 
be  a  decidedly  active  labour,  and  that  is  going  beyond 
the  period  that  would  be  generally  safe. 

After  a  labour  had  extended  to  the  period  you  men- 
tion, you  would  apply  the  assistance  of  art? 

Yes. 

How  long  have  you  known  the  labour  to  continue? 

I  believe  1  did  lately  publish  a  case  that  went  to  the 
fourth  day. 

Is  the  fourth  day  the  longest  period  to  which  you 
have  known  it  extend  ? 

Yes,  I  think  it  is  in  my  own  private  or  consultation 
practice. 

Taking  those  facts  which  have  come  to  your  know- 
ledge in  the  practice  of  your  profession  ? 
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Just  so.  D.  Davis. 

Do  you  mean  it  to  be  understood  that  those  four  days, 
or  whatever  period  you  may  state  the  labour  to  be  ex- 
tended over,  are  to  be  added  to  the  nine  calendar 
months,  or  form  part  of  them? 

To  be  added ;  those  cases  of  protraction  depending 
upon  some  resistance,  producing  difficulty  by  confining 
the  space,  or  some  other  cause. 

By  some  mechanical  obstruction,  if  it  may  be  so  ex- 
pressed? 

Yes. 

Cross-examined  by  Mr.  Tindal. 

Was  the  person  whom  you  mentioned  in  that  particu- 
lar instance — the  poor  woman — a  married  woman  ? 
She  was. 

Though  in  this  particular  case  she  foretold  the  time 
of  her  delivery  so  accurately,  is  it  not  the  case  that  in 
by  far  the  greater  number  of  instances  married  women 
are  deceived  as  to  the  time  ? 

I  do  not  recollect  a  single  instance  where  that  mistake 
has  taken  place,  when  I  had  reason  to  believe  that  the 
party  had  reckoned  from  any  particular  intercourse. 

That  is,  if  the  party  had  reckoned  rightly,  there  was 
then  no  mistake  ? 

When  I  have  believed  that  she  was  reckoning  from 
that  principle,  then  there  was  no  mistake. 

Then  the  answer  goes  no  further  than  this,  that  when 
you  found  by  the  event  she  was  right,  she  was  right  in 
her  reckoning? 

My  answer  goes  further ;  that  when  she  was  reckon- 
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D.  DarU.  ing  from  a  particular  principle,  that  is,  the  recollection 
of  the  coitus,  and  having  noted  that  fact  in  her  recollec- 
tion, she  was  right  as  to  the  time ;  but  when  she  was 
reckoning  on  general  principles,  as  they  are  from  men- 
struations, which  is  the  general  principle,  it  sometimes 
happens  that  they  are  wrong. 

Does  not  it  frequently  happen,  from  whatever  mode 
they  reckon,  that  they  are  wrong  in  their  calcula- 
tions ? 

Yes,  now  and  then ;  not  very  frequently. 

Is  it  not  a  thing  quite  common,  that  the  doctor  has 
been  sent  for  long  before  he  was  wanted  ? 

Yes,  because  it  frequently  happens  that  women  are 
attacked  by  what  are  called  false  pains;  those  pains  not 
constituting  the  pains  of  true  labour. 

When  the  doctor  arrives,  and  finds  those  pains  on, 
does  not  the  female  herself  state  that  she  expects  to  be 
delivered? 

They  sometimes  expect  before;  but  that  proves 
nothing.  The  female  expects  from  the  pain  she  is  in 
at  that  moment,  from  the  pain  she  is  suffering;  that 
pain  greatly  resembling  the  pains  of  real  labour ;  but  the 
practitioner,  having  the  opportunity  of  ascertaining  the 
fact  for  himself,  can  instantly  say  whether  she  is  in  la- 
bour or  not,  and  thus,  from  the  premises,  conclude  that 
she  is  not  in  labour. 

The  doctor  thinks  one  thing  and  she  thinks  an* 
other? 

Yes.  The  doctor  knows,  when  he  has  an  opportunity 
of  instituting  an  examination,  that  she  is  m'lstaken,  be- 
cause he  finds  that  the  uterus,  the  lower  part  of  the 


55 

womb,  has  not  developed;  that  the  busioess  of  gestation  ^-  ^'^•^ 
is  not  concluded. 

Does  this  amount  to  any  thing  more  than  that  the  lady 
expecting  a  particular  time  has  been  disappointed  in  her 
own  calculation? 

That  point  frequently  arises  when  she  has  been  dis- 
appointed; she  sends  for  her  medical  attendant  very 
frequently  for  weeks  before  she  expects  to  be  confined. 
In  most  of  those  cases  the  pains  turn  out  to  be  false. 

Does  she  not  on  those  occasions  state  that  she  expects 
to  be  confined  at  some  future  day  ? 

She  is  pregnant,  and  arrived  at  a  late  period  of 
pregnancy ;  of  course  she  expects  to  be  confined  at  some 
future  day. 

Does  she  not  state  to  the  medical  man,  that  accord* 
ing  to  her  own  reckoning  she  expects  to  be  confined  at 
some  future  day  ? 

Very  seldom  naming  the  day. 

Does  she  ever  name  the  week  ? 

Yes ;  such  a  week  in  such  a  month  is  the  usual  mode 
of  stating  the  circumstance. 

The  female  herself  cannot  come  nearer  the  calculation 
than  such  a  week  in  such  a  month  ? 

That  is  the  ordinary  mode. 

How  can  you  take  upon  you  to  calculate  from  a  par- 
ticular point,  of  which  you  must  yourself  be  completely 
ignorant;  namely,  the  coitus? 

I  do  not  calculate  myself;  I  calculate  from  the  report 
of  the  lady.  It  does  sometimes  happen  that  women, 
from  particular  sensations  which  they  are  capable  of 
being  impressed  with,  from  certain  circumstances  of  in- 
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D.  Davis,  tercourse,  are  able  to  fix  the  date.  I  speak  from  the. 
tiact;  everybody  can  account  for  it  as  I  can ;  it  is  to  the 
fact  I  adhere. 

Are  not  the  instances  within  your  experience  far 
more  numerous  in  the  case  of  married  persons  than  of 
nnmarried  ones  ? 

My  experience  generally  concerns  married  women.  I 
was  for  a  number  of  years  a  physician  to  a  hospital  that 
did  admit  unmarried  women ;  but  my  experience  gene- 
rally is  amongst  the  class  of  females  that  are  married. 

Have  not  you  found  that  amongst  married  women 
there  must  necessarily  be  a  great  degree  of  doubt  as  to 
the  particular  coitus  which  produced  the  child? 

I  have  spoken  to  only  a  few  cases  of  coitus;  and 
those  are  the  only  cases  I  can  speak  to  with  absolute 
certainty. 

That  of  course  depends  upon  the  credit  which  you 
give  to  the  party  ? 

Just  so. 


THE  CLAIM 


HENRY    FENTON    GARDNER. 


Mr.  TiNDAL  stated  the  case  of  the  claimant :  it  rested 
on  the  ground  that  the  legal  presumption  in  favour  of  his 
legitimacy  was  conclusive,  unless  on  proof  of  the  abso- 
lute physical  impossibility  of  his  being  the  son  of  Cap^ 
tain  Gardner ;  evidence  was  then  adduced  to  encounter 
the  evidence  given  by  the  other  claimant  of  the  existence 
of  such  physical  impossibility.  The  examination  took 
place  as  follows : 

Dr.  Augustus  Bozzi  Granville,  by  Mr.  Tindal.  Granville.' 

You  are  a  physician  ? 
I  am. 

Are  you  a  member  of  the  Royal  College  of  Physi- 
cians? 
I  am. 

'Where  do  you  practise  ? 
In  London ;  in  Grafton  Street,  Berkeley  Square. 
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A.  B.  Gran-       £  mean  to  denote  the  effect  of  that  access,  from  which 
Tille. 

has  resulted  pregnancy,  namely  conception.    - 

In  your  judgment  may  there  be  an  interval  of  time, 
of  days  for  instance,  between,  of  two  or  three? 

That  is  a  question  which  is  even  now  debated  amongst 
physiologists,  but  which  is  not  susceptible  of  demon^ 
stration. 

Having  stated  what  you  conceive  to  be  the  ordinary 
period  of  gestation,  to  what  extent  in  your  judgment 
and  experience  may  that  period  be  carried  from  the  ac- 
cess of  the  husband  to  the  time  of  labour  commencing? 

The  question  refers  to  protracted  time,  not  prema- 
ture. Your  Lordships  will  allow  me  to  make  one  ob- 
servation, I  trust  not  unbecoming  on  my  part,  on  tliis 
question ;  that  as  I  have  throughout  life  endeavoured  to 
be  precise  in  every  thing  which  concerns  my  profes- 
sional inquiries,  I  feel  great  difficulty  in  assuming  to 
answer  questions  that  refer  to  numbers  of  days,  to  pre- 
cise fiicts,  and  to  dates,  without  looking  at  the  notes, 
where  I  have  been  enabled  to  make  notes,  on  subjects 
of  this  description.  The  question  is  by  &r  too  important 
for  me  to  trust  to  memory ;  it  is  too  treacherous  a  record 
of  bets  of  this  kind ;  and  I  feel  that  in  giving  my  evi- 
dence before  your  Lordships  I  am  throwing  a  great 
weight  of  responsibility  on  my  medical  character.  I 
trust  therefore,  if  there  be  any  document  of  which  I  am 
in  possession,  you  will  not  insist  upon  my  using  the 
benefit  of  my  memory,  but  the  benefit  of  my  notes. 

The  document  you  desire  to  refer  to,  is  one  you  have 
made  yourself? 


61 

Notes  which  I  have  made  myselFor  various  cases  re-  ^'^'  G**** 
ferable  to  my  own  expericDce  personally.     In  the  first 
place,  if  it  will  not  take  up  too  much  of  your  Lordships' 
time 

Have  the  goodness  to  apply  yourself  to  cases  where 
gestation  has  been  protracted  beyond  the  ordhiary  pe- 
riod. 

I  wish  merely  to  state  the  manner  in  which  these  cases 
are  registered,  in  order  that  your  Lordships  may  ascer- 
tain how  far  you  may  rely  on  their  accuracy.  Every 
woman  that  applies  to  me  with  a  letter  of  recommenda- 
tion from  a  subscriber  to  the  lying-in  charity,  and  which 
entitled  her  to  have  my  advice  and  assistance  in  cases  of 
difficult  labour,  or  that  of  an  experienced  midwife, 
answers  the  following  questions,  and  her  history  is  thus 
briefly  stated  and  recorded.  The  nature  of  that  letter 
she  presents  is  entered;  her  name;  her  age;  her  resi- 
dence; the  date  she  is  admitted  at;  by  whom  she  is  re- 
commended ;  the  cause  of  her  being  admitted ;  the  name 
of  the  midwife  or  practitioner  who  attends  her;  whether 
she  is  attended  at  her  own  house,  or  otherwise;  how 
she  is  ultimately  disposed  of;  whether  single  or  married; 
how  long  married;  the  profession  of  her  husband  or 
hersell^  if  she  has  any;  when  she  expects  to  be  confined, 
or  what  is  the  time  of  her  own  calculating  the  time  of 
pr^nancy ;  at  what  period  of  pregnancy  she  has  quicken- 
ed ;  whether  she  was  suckling  when  she  fell  with  child ; 
the  number  of  children,  alive  or  still-born,  she  has  had; 
how  long  menstruation  has  stopped,  or  whether  she  is 
actually  menstruating,  and  yet  in  the  family  way ;  how 
many  of  the  children  are  now  alive,  and  in  short,  whether 
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AjB.  Gnn-  any  have  died,  at  what  age,  and  from  what  cause;  and 
whether  the  children  she  has  had  have  had  the  small- 
pox or  the  cow-pox;  the  number  of  miscarriages  she 
may  have  had  since  her  marriage,  including  all  the  pe- 
riod, three,  six,  or  nine  months ;  how  many  of  those 
miscarriages  were  in  succession ;  whether  she  has  had 
any  children  before  or  after,  or  between  the  miscar- 
riages ;  of  what  nature  the  labours  have  been ;  whether 
long,  tedious,  protracted,  quick,  or  difficult,  or  requir- 
ing assistance ;  and  ultimately,  whether  she  is  generally 
liable  to  any  particular  complaint,  arising  from  the  state 
of  pregnancy.  It  is  upon  these  documents  that  I  shall 
have  to  ground,  besides  those  which  have  fallen  under 
my  knowledge  as  a  private  practitioner,  the  answers  that 
I  hope  to  be  able  to  give  practically  to  questions. 

Those  examinations  are  made  by  yourself? 

Those  examinations,  I  may  take  upon  myself  to  say, 
with  very  few  exceptions,  are  all  inserted  in  my  own 
hand-writing;  where  they  have  not  been  so,  they  have 
been  inserted  by  one  of  my  assistants  and  pupils,  under 
my  superintendence.  I  can  swear  to  their  hand-writing, 
with  the  exception  of  two  or  three  short  absences  which 
1  have  taken  from  the  institution. 

Were  they  inserted,  at  the  time,  in  this  book,  in  your 
own  hand-writing? 

Each  question  is  put  to  the  woman  before  I  give  her 
an  order  for  admission ;  and  each  answer  is  entered  im- 
mediately, by  myself,  in  this  book. 

That  is  the  original  entry  ? 

Yes ;  that  is  the  original  entry  of  all  those  questions 
and  the  answers. 
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Adverting  to  your  book,  have  the  goodness  to  state  ^^-  G'"*- 
whelher  there  are  any  instances  of  protracted  gestation 
beyond  the  ordinary  period. 

As  it  is  impossible  to  wade  through  a  mass  oF  9000 
women  roistered,  I  have  brought  notes ;  for  I  admit  I 
did  not  come  unprepared.  I  should  beg  leave  to  refer 
to  notes,  as  I  begged  permission  of  your  Lordships  to 
do  just  now,  taken  out  of  those  registers,  that  I  may 
not  have  to  turn  to  them  again. 

Have  you  copied  the  paper  you  are  now  referring  to 
from  the  book  now  at  the  bar  of  this  house  ? 

Having  had  but  two  or  three  days  to  prepare  myself 
independently  of  my  own  avocations,  I  have  selected 
only  two  or  three  cases ;  for  if  I  can  bring  forward  a 
case  upon  the  most  unimpeachable  authority,  besides 
the  authority  of  facts,  that  case  will  go  for  so  many 
thousands.  I  therefore  beg  to  state  that  four,  if  not 
five,  are  taken  from  those  cases  marked  by  slips  of  paper, 
and  others  taken  from  my  note  book  of  my  own  private 
practice,  to  which  I  must  beg  leave  also  to  refer,  inde- 
pendent of  this  book* 

Have  you  those  notes  now  at  the  bar? 

I  have* 

Have  the  goodness  to  refer  to  the  case  itself,  using 
the  paper  in  your  hand  as  an  index. 

I  have  not  referred  to  any  case  yet 

Have  the  goodness  to  refer  to  any  case  of  protracted 
delivery,  referring  to  your  original  register. 

Here  is  one  case:  Mary  Ewers,  15,  Saint  Martin's 
Lane,  attended  by  myself,  was  delivered  on  the  1st  of 
August  of  a  girl.     At  the  time  of  her  being  entered. 
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A.B.Gran.  which  was  on  the  second  of  June,  she  expected  tliat 
month :  now  taking  it  that  we  grant  there  is  an  incorrect 
calculation,  and  put  it  at  the  extreme  end  of  June,  we 
have  four  weeks  beyond  the  extreme  terminus  of  her 
own  calculation. 

What  reason  have  you  to  know  that  the  party  in  the 
ordinary  course  of  nature  would  have  been  brought  to- 
bed  in  the  month  of  June  ? 

The  answer  I  give  to  this  question  is  the  answer  that 
every  medical  man  must  give,  whether  he  calculates  a 
gestation  of  forty  or  fifty  weeks. 

(By  a  Lord.) — How  old  was  the  woman  ? 

Thirty-three  years  of  age. 

Was  it  her  first  child  ? 

The  record  of  this  case  is  not  in  this  book,  but  I 
have  the  record  at  home  with  regard  to  whether  it  was  a 
first  child  or  not;  I  can  most  probably  refer  to  it  This 
case  is  29,216;  whereas  this  particular  register  begins 
with  the  patient  S2,923 ;  the  register  referring  to  num- 
bers before  that  is  in  papers  at  home. 

(Mr.  Adam.)— Number  29,000  is  registered? 

Yes,  in  this  book,  but  not  the  particular  as  to  whe- 
ther she  had  had  a  child  before  that ;  I  have  papers  on 
a  file  at  home. 

(Mr.  Tindal.) — Will  you  postpone  that  case,  and  go 
to  some  other,  in  which  there  is  a  continuation  of  the 
account  ? 

I  ought  to  have  been  allowed  much  more  than  two 
days  to  examine  such  a  mass  of  cases  as  this ;  but  I  can 
answer  the  question  as  to  my  private  practice,  and  at  a 
later  period  shall  be  prepared  with  other  cases. 
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Have  you  your  private  note^book  here  ?  A.  B.  Ortn- 

No,  not  my  private  note-book;  I  cannot  submit  my 
own  private  note-books  to  the  inspection  of  any  person, 
because  I  have  entered  into  them  facts  which  are  en- 
tirely of  a  confidential  nature ;  I  merely  wish  to  know 
whether  I  can  refer  to  cases  copied  from  my  note-book; 
if  I  find  I  cannot,  I  must  refer  to  my  note-book. 

Mr.  Attorney-General  submitted,  that  it  was  not  com- 
petent to  the  witness  to  refer  to  copies  of  entries  made 
in  bis  note-books. 

The  counsel  were  informed  the  rule  of  examination 
was  this ;  that  where  a  gentleman  was  called  to  give  his 
evidence,  he  might  refer  to  his  own  notes  with  a  view  to 
assisting  his  memory;  but  having  referred  to  his  own 
notes  with  a  view  to  assisting  his  memory,  a  memory  so 
assisted  is  that  which  is  to  enable  him  to  swear  to  the 
fiict  one  way  or  another*. 

Having  referred  to  my  note-books,  having  had  a  very 
few  hours  to  prepare  myself,  I  have  taken  out  the  dates; 
not  being  permitted  to  refer  to  them,  I  will  refer  to  my 
own  memory ;  but  tlie  referring  to  memory  is  a  great  re- 
sponsibility, which  no  medical  man  would  wish  to  take 
upon  himself.  I  will  refer  to  a  case  in  my  own  private 
practice — ^a  case  of  my  own  lady.  By  private  practice 
I  mean,  though  I  did  not  attend  the  lady  myself,  nor 
was  to  have  attended  her,  there  were  practitioners  who 
were  to  attend  her  whom  I  shall  mention ;  I  was  in  the 
house,  and  consequently  witness  to  the  time  of  parturi- 
tion.    This  lady  passed  her  menstruation  on  the  ?th  of 

"  FlulBpf  on  Evidence,  roh  I.  p.  898. 
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A.  B.  Gran-  April;  on  the  15th  of  August,  that  is,  four  months  and 
six,  or  seven,  or  eight  days,  she  quickened.  In  the  early 
part  of  the  first  week  of  January  her  confinement  was 
expected ;  labour-pains  came  on,  a  message  was  sent  to 
Mr.  Barrow,  an  extensive  practitioner  of  midwifery,  in 
Davis  Street,  Grosvenor  Square,  to  keep  himself  in  rea- 
diness, he  being  engaged  to  attend.  Labour-pains  went 
offf  and  every  thing  subsided ;  the  lady  went  on  until 
the  7th  of  February,  when  labour-pains  came  on,  and 
so  quick,  that  thinking  it  would  be  impossible  to  get  Mr. 
Barrow  at  such  a  distance,  the  lady  then  residing  at 
Brompton,  I  sent  for  Mr.  Thompson,  a  practitioner  in 
Sloane  Street;  he  arrived  however  too  late — the  child  was 
born  ;  he  arrived  just  in  time  to  remove  what  is  called 
the  after-birth.  The  child  was  stronger  than  usual,  was 
large,  and  was  considered  by  the  lady,  and  by  myself, 
and  by  Mr.  Thompson,  and  by  every  one,  as  a  ten 
month  child ;  and,  as  I  understand,  when  referred  to 
medically  speaking,  as  an  instance  of  that  kind.  I  will 
beg  to  make  an  observation  which  will  throw  some  light 
upon  it.  I  merely  mention  it  thus  because  that  is  the 
historical  part  of  the  case ;  but  an  explanation  would  be 
necessary  in  giving  a  full  and  comprehensive  answer  to 
the  question  put  to  me  by  the  learned  counsel..  Sup- 
posing the  lady  who  passed  her  expected  menstruation 
on  the  7th  of  April  1815  had  only  conceived  the  day 
before,  namely,  the  latest  and  most  rigorous  term  one> 
could  give,  thirty  days  after  the  last  period  of  menstrua-, 
tion,  or  twenty-nine  days,  we  have  then  a  case,  prima 
facie,  of  306  days  from  the  period  of  impregnation,  or 
of  conception,  to  the  day  of  birth,  305  to  the  day  pre- 


67 

vious  to  the  birth.  But  every  medical  man  will,  I  am  4'  ^*  ^"^^^ 
sure,  bear  me  out,  when  I  say  that  it  is  unpossible  to 
speak  with  precision  as  to  the  act  of  conception  having 
taken  place  the  very  day  prievious  to  the  period ;  it  may 
have  taken  place  the  first  day  after  the  cessation  of  the 
other ;  or  taking  it  as  the  most  general  way  of  calculat- 
ing these  cases,  even  where  forty  weeks  is  the  period 
contended  for,  the  middle  period,  fourteen  or  fifteen 
days  after  the  last  menstruation ;  we  have  had  a  case  of 
318  days. 
That  instance  you  have  stated  was  of  Mrs.  Granville? 
It  was. 

What  date,  beyond  the  ordinary  time,  do  you  say 
that  extended  to,  in  your  judgment? 

I  have  observed  before,  supposing  conception  to  have 
taken  place  the  day  before  the  expected  and  missed  pe- 
riod of  menstruation,  knowing,  as  I  do,  that  the  child 
was  born  on  the  7th  of  February  1816,  the  period,  to 
say  the  least,  is  306  days. 

Have  the  goodness  to  state  some  other  instances 
within  your  own  knowledge,  where  the  ordinary  time 
has  been  exceeded. 

The  instances  are  taken  from  those  registers.  I  have 
known  a  case  of  285  days  from  the  latest  period  of  sup- 
posed impregnation,  taking  as  the  point  of  departure 
the  last  day  of  the  month  previous  to  the  missed  period, 
that  is  to  say,  twenty-eight  or  thirty  days  after  the  last 
menstruation.  I  have  known  a  case  of  290  and  300 
and  315  days.  In  the  latter  instance,  of  315,  there  was 
a  doubt  in  my  mind  respecting  the  report  made  by  the 
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A.B.Onii-  woman.    She  stated  that  she  had  terminated  her  men- 

TiUe. 

struation  previous  to  falling  with  child  on  a  particular 
day ;  but,  on  cross^pquestioning,  she  admitted  that  for 
five  days  afterwards  she  continued  to  have  a  discharge. 
I  merely  state,  on  comparison,  the  SI 5  days  appear; 
but  that,  in  my  conception  of  the  case,  or  admission  of 
the  case,  I  should  say  it  was  only  a  case  of  SIO. 

How  long  is  it  since  that  case  occurred,  in  your  ex- 
perience ? 

The  case  of  SI 5 ;  I  believe  it  must  have  been  in  1821 ; 
but  as  to  dates  I  really  must  speak  merely  from  recol- 
lection, the  liability  to  recollection  failing. 

Have  you  any  other  instances,  in  your  own  private 
practice,  of  protracted  gestation,  besides  the  one  you 
gave  a  little  time  since  ? 

None,  in  my  own  private  practice. 

You  are  understood^  to  say  that  the  other  instances 
you  take  irom  your  practice  at  the  hospital  ? 

Yes ;  and  of  course  assuming  the  answers  given  by 
the  women  to  my  questions  to  be  correct. 

Is  there  any  other  way  of  deciding  the  question  at  all^ 
but  by  relying  on  the  testimony  of  the  women  who  coa^ 
suit  you  ? 

No  other,  except  in  some  few  cases,  where  there  is  a 
possibility  of  ascertaining  the  very  day  on  which  con- 
ception took  place  from  any  particular  circumstances, 
which  I  have  no  doubt  have  occurred  to  individuals,  and 
I  am  myself  acquainted  with  facts,  though  not  peculiar 
to  myself,  in  my  own  practice. 

Are  you  to  be  understood  that  the  only  ground  on 


69 

which  the  judgment  of  the  medical  man  must  of  neces*  A.  B.  Grtn- 
sity  be  founded,  is  the  account  which  is  delivered  to  him 
by  his  patient  ? 

Chiefly. 

Can  he  also  make  observations  from  symptoms  which 
occur  to  that  patient,  so  as  to  discover  whether  she  is 
correct  in  that  account  or  not  ? 

Very  frequently ;  and  I  can  mention  a  case  where  I 
had  reason  to  doubt  that  she  was  inaccurate  as  to  the 
time,  owing  to  one  of  the  symptoms  referred  to,  namely, 
a  coloured  discharge  having  taken  place  during  fifteen 
days. 

Looking  at  the  extent  of  your  practice,  and  the  ob- 
servations you  have  made,  in  your  judgment  might  a 
child  be  begotten  on  the  30th  of  January,  and  bom  on 
the  7th  of  December,  that  is  a  period  of  311  days: 
whether  it  is  possible  from  the  course  of  nature  that  a 
child  should  be  begotten  on  the  30th  of  January,  and 
bom  at  an  interval  of  311  days,  that  is,  upon  the  7th  or 
8th  of  December  ? 

I  am  aware  of  no  circumstance  that  can  render  it  im- 
pos^ble ;  indeed,  after  the  relation  of  the  cases  that  1 
have  given,  I  cannot  be  expected  to  give  any  other  than 
that  answer  to  the  question. 

Mr.  Adam  stated,  that  as  the  witness  was  to  be  called 
again  to  produce  his  note  of  the  case  referred  to  by  him, 
he  would  decline  examining  generally  as  to  these  facts, 
nntil  he  produced  his  books,  but  that  there  were  some 
general  points  on  which  he  would  put  some  questions 
now. 
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A.  B.  Gran-  Cross-examined  by  Mr.  Adam. 

How  many  years  have  you  practised  medicine  ? 

I  have  practised  medicine  since  180S. 

Are  you  a  native  of  England  ? 

I  am  a  native  of  Milan  in  Italy. 

Where  did  you  receive  your  medical  education  ? 

At  one  of  the  first  medical  universities,  so  acknow- 
ledged and  considered  by  all,  Pavia;  afterwards  at  a 
medical  school  for  two-and-twenty  months  at  Paris;  and 
subsequently  at  the  hospitals,  and  under  some  of  the 
first  teachers  of  medicine  and  midwifery  in  this  country. 

How  long  did  you  study  at  Pavia  ? 

Four  years. 

Which  were  the  hospitals  in  London  you  attended  ? 

The  Westminster  Hospital. 

Who  had  the  charge  of  the  hospital  at  that  time  ? 

Dr.  Bradley,  Dr.  Paris,  Sir  Anthony  Carlisle,  and 
Mr.  Lynn. 

You  say  you  have  practised  medicine  since  180S; 
was  any  part  of  that  period  spent  on  board  ship  ? 

It  was. 

What  portion  of  that  time  did  you  serve  on  board 
ship? 

From  1807  to  1812 ;  the  latest  period  of  1812,  when 
I  came  on  half-pay  of  a  surgeon  in  the  navy ;  and  I  am 
at  this  moment  in  that  capacity. 

Where  did  you  practise  medicine  before  you  went  on 
board  ship  in  1 807  ? 

In  various  parts  of  the  continent. 
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Will  you  favour  me  with  the  place  ?  A.  B.  Gnn- 

I  travelled  in  capacity  of  physician  to  Mr.  Hamilton, 
the  late  under-secretary  of  state,  through  Greece  and 
Turkey.  I  continued  to  practise  there,  after  he  left  it, 
at  Constantinople  and  various  other  parts,  until  1805. 

Do  you  include  the  time  you  travelled  with  Mr.  Ha- 
milton in  the  time  you  state  you  practised  medicine  ? 

Decidedly  so;  for  independently  of  taking  care  of 
bis  health,  which  required  it  much,  I  was  consulted  in 
most  of  the  towns  where  we  were  travelling. 

What  portion  of  the  time  you  were  with  Mr.  Hamilton 
did  you  continue  in  Greece? 

From  1803,  about  seven,  or  eight,  or  nine  months. 

He  was  an  unmarried  man  at  that  time  ? 

He  was. 

There  was  no  female  accompanying  him  ? 

No. 

How  long  have  you  been  physician  to  the  hospital 
you  refer  to? 

To  the  Westminster  General  Lying-in  Hospital  I 
have  been  physician-accoucheur  since  1817,  the  16th  of 
December;  to^the  Benevolent  Lying-in  Hospital  I  have 
belonged  as  physician-accoucheur  since  March  1832. 

How  long  have  you  practised  as  an  accoucheur  in 
private  practice? 

Since  December  1817* 

Cross-examined  by  Mr.  Attorney-General. 

How  old  were  you  when  you  left  Pavia  ? 
I  was  a  little  more  than  twenty. 


72 

IL  B.  Grtn-  You  begaii  your  studies  at  Pavia  when  you  were  six- 
teen? 

Yes. 

Where  did  you  go  to  immediately  from  Pavia  ? 

To  Grenoa,  Venice,  and  afterwards  embarked  for 
Turkey,  where  I  met  Mr.  Hamilton,  to  go  to  Greece. 

How  long  was  it  after  you  left  Pavia  before  you  joined 
Mr.  Hamilton  ? 

1  presume  about  a  year  or  fifteen  months,  perhaps  a 
year. 

How  long  did  you  remain  with  Mr.  Hamilton  in  the 
whole  ? 

From  six  to  seven  months. 

Practising  in  the  different  towns  through  which  Mr. 
Hamilton  passed  ? 

Occasionally  consulted. 

Not  to  any  great  extent,  probably,  in  the  place  where 
you  were  a  chance  resident? 

If  the  learned  counsel  were  acquainted  with  the  eager- 
ness  with  which  a  foreign  physician  is  sought  in  those 
parts,  particularly  for  consultation,  upon  his  merely 
passing  through,  especially  where  he  attended  a  person 
who  had  a  sort  of  public  character,  as  he  was  then  at- 
tached to  the  embassy,  he  would  admit  that  the  oppor- 
tunities could  not  have  been  few.  I  can  take  upon  my- 
self at  random  to  state  that  scarcely  a  day  passed  that  I 
had  not  two  or  three  patients  to  visit  or  to  consult  upon 
during  the  different  periods  that  we  resided  in  Greece 
and  Turkey. 

Do  you  confine  that  to  Greece  and  Turkey  ? 
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Those  were  the  only  places  where  1  travelled  with  A.  B-Orw- 
Mr.  Hamilton. 

At  the  expiration  of  this  time  where  did  you  go  to  ? 

I  resided  two  years  in  Constantinople,  and  then  tra- 
velled on  my  own  account  to  Eigypt  and  Asia  in  search 
of  knowledge,  and  particularly  directing  my  attention  to 
natural  history,  and  occasionally  practising. 

To  what  place  did  you  go  after  the  expiration  of  these 
travels? 

I  practised  as  a  physician  in  1805  at  Malaga  in  Spain. 

Was  that  the  first  place? 

After  arriving  from  the  Levant. 

How  long  did  you  remain  at  Malaga  ? 

About  thirteen  months. 

Had  you  much  practice  at  Malaga? 

Not  much  practice. 

You  left  it,  perhaps,  in  consequence  of  not  having 
much  practice  ? 

I  did  not ;  I  left  it  for  a  good  reason,  in  search  after 
knowledge;  and  wishing  to  travel  through  Spain,  I  went 
to  Madrid,  where  I  remained  a  few  months  without 
practising. 

To  what  place  did  you  go  next? 

I  then  went  to  Lisbon,  where  I  embarked  on  board 
the  Raven  sloop-of-war;  I  embarked  as  surgeon.  At 
the  peace  in  1815  I  endeavoured,  as  many  others  did, 
to  setde  as  a  medical  man,  in  Charles  Street,  Grosvenor 
Square- 
How  long  did  you  continue  there? 

I  remained  there  till  1816,  immediately  after  the  birth 
or  the  child  to  whose  case  I  have  alluded,  when  I  re* 
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A.  B.Oran-  moved,  at  the  desire  of  Sir  Walter  Farquhar,  and  at 
^^  his  su^stion  and  recommendation,  to  Paris.  ;here  I 

resided  two-and-twenty  months^  studying  more  particu- 
larly midwifery,  but  attending  to  natural  history,  and  the 
lectures  of  all  the  medical  men  living  there.  In  1817  I 
returned,  and  have  settled,  and  have  now  jpeen  before 
the  public  as  a  physician,  and  physician-accoucheur, 
from  that  time  to  the  present. 

Re-examined  by  Mr.  Tindal. 

Is  the  School  of  Midwifery  at  Paris  one  that  is  looked 
up  to  in  the  world  ? 

I  believe  it  is  admitted  on  all  hands,  and  I  wish  it 
rather  came  from  others;  my  fortuitous  birth  abroad 
being  alluded  to,  it  may  be  supposed  I  answer  partially, 
when  I  say  that  it  is  looked  up  to  as  the  very  first  School 
of  Midwifery. 

There  you  settled  two  years  ? 

Two  and  twenty  months,  not  in  the  hospital,  out 
attending  the  hospital. 

Examined  by  a  Lord. 

Have  you  a  degree  in  medicine? 

I  have. 

Where  did  you  take  your  degree  ? 

At  Pavia. 

In  what  year  ? 

In  1801. 

What  age  were  you  at  that  time  ? 
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A  little  more  than  twenty.  A.B.  Gnn- 

When  you  were  last  at  the  bar  of  this  house  you  re- 
ferred to  certain  documents  or  registers  which  you  had 
not  at  the  time  with  you ;  ha^e  you  since  brought  them? 

Those  registers  I  had  with  me,  I  beg  to  observe,  only 
I  was  not  prepared  to  point  out  the  precise  cases  which 
I  submitted  to  the  house  I  had  known  in  my  practice. 
I  am  now  prepared  to  point  out  those  very  cases ;  and 
since  the  house  and  the  counsel  have  been  good  enough 
to  allow  me  sufficient  time,  which  had  not  been  the  case 
before,  I  have  moreover  ascertained,  and  I  trust  in  such 
a  way  as  to  convince  the  house  of  the  reality  of  those 
cases,  four  more ;  making,  therefore,  altogether,  eight, 
in  these  registers  of  from  eight  to  nine  thousand  pregnant 
persons ;  and  one  case,  in  looking  over  the  notes  of  my 
private  practice,  besides  the  one  which  was  improperly 
attributed  to  my  private  practice,  namely,  that  which  fell 
under  my  private  notice,  that  of  my  lady. 

Will  you  refer  to  those  books,  and  point  out  the  par- 
ticular cases  to  which  you  allude  ? 

The  first  case,  the  particulars  of  which  I  shall  detail 
from  the  register,  is  that  of  Elizabeth  Chapman. 

Will  you  now  take  up  the  book,  and  read  from  that 
the  questions  put  to  her,  and  the  answers  which  were 
given  by  her  ? 

This  case  stands  under  number  33,916. 

(By  a  Lord.) — Is  that  a  patient  belonging  to  the 
Lying-in  Hospital? 

Belonging  to  the  lying-in  institution  of  which  I  am 
physician-accoucheur. 

Which  is  that? 
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A.B.  Orao-      The  Westminster  General  Dispensary.     ^'83,916 
^'^^  Elizabeth  Chapman,  aged  28,  residing  at  No.  S7,  Charles 

Street,  admitted  on  the  18th  of  December  1824,  reoom* 
mended  by  a  governor  of  the  institution,  Mrs.  Elizabeth 
Lumley.''    The  cause  for  which  she  was  admitted  was 
pregnancy.     She  was  attended  by  Mrs.  Finlay,  one  of 
our  midwires  acting  under  my  directions.    **  Attended 
personally";  that  is,  that  she  was  herself  in  attendance 
upon  me,  whether  at  home  or  abroad;  that  is,  whether 
the  was  attended  at  her  own  home,  or  came  to  the  in* 
firmary  itself.     **  Was  delivered  of  a  girl  February  the 
2d."    In  the  other  book  it  appears  that  she  was  a  mar- 
ried woman;  *^  had  been  married  nine  years.  The  pro* 
fession  of  her  husband  was  that  of  a  crier."     She  stated 
that  she  expected  to  be  confined  in  about  three  weeks. 
Upon  being  questioned  at  what  period  ake  quickened, 
she  answered,  <<  I  do  not  recollect,  or  the  time  is  un* 
known  to  me."     Upon  being  asked  how  long  it  was 
since  she  was  last  unwell,  namely,  had  seen  her  men- 
strual period,  she  says,  **  nine  months  ago."    In  answer 
to  the  question,  ^<  Whether  she  was  suckling  at  the  time 
that  she  fell  with  child? — No."    In  answer  to  the  ques- 
tion, **  How  many  children  had  she  had  born  alive  at 
the  time  of  birth? — Four.  Any  still-born  ? — None.  How 
many  of  those  children  are  alive  now  ? — Two.    Of  what 
cause,  and  at  what  age  the  other  two  had  died  ? — One 
from  accident,  when  two  years  old ;  the  other  from  fever 
in  teething,  when  fourteen  months  old.     Of  those  now 
alive  how  many  have  had  the  small  pox  naturally, 
inoculated,  or  the  cow  pox? — One  had  had  noae  of 
those  diseases;  the  other  had  had  the  small  pox  na- 
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taralfy.  Had  she  had  any  miscarriage  since  her  mar-  ^B*  Onm^ 
riage? — ^Yes;  two  at  six  months.  Were  they  in  suc- 
cessicm? — ^Yes.  To  what  did  she  attribute  the  cause  of 
miscarriage? — ^To  the  carrying  of  heavy  loads.  Had 
she  had  any  children  before  and  after  miscarriages? — 
Yes.  Were  all  her  labours  lingering,  or  quick?'  The 
column  stands  **  active  labour,  and  passive  labour." 
The  active  ones  are  those  which  are  terminated  without 
assistance,  and  they  are  subdivided  into  labours  that 
last  twelve  hours,  and  labours  that  go  beyond  twelve 
hours,  and  yet  terminate  without  assistance;  she  has 
had  four  of  them.  <<  Had  any  passive  labours,  or  la- 
bours requiring  assistance  ? — None.  Is  the  patient  sub- 
ject to  any  habitual  disease?"  The  answer  is  **  I  am 
well.^  Now  I  have  made  my  calculations  of  this  case, 
and  your  Lc»rdships  will  find  that  it  comes  out  that  she 
carried  her  child,  deducting  a  whole  month  subsequent 
to  the  last  time  she  was  unwell,  forty-one  weeks  and  five 
days. 

From  what  day  do  you  date  the  conceptioo  of  this 
woman? 

I  date,  as  I  have  already  observed,  fi'om  the  last  day. 

(The  Attorney  General  and  Mr.  Adam.) — We  ob- 
ject to  this  evidence.  It  does  not  appear  that  the 
witness  had  any  personal  knowledge  of  the  period 
from  which  the  calculation  is  to  take  place;  the  truth 
of  his  statement,  depends  on  the  accuracy  of  the  woman, 
who  related  to  him  facts  that  happened  seven  or  ^ght 
months  before;  the  defect  can  only  be  su}^lied  by 
calling  the  woman  herself,  and  there  is  this  additional 
ground  of  suspicion,  that  according  to  the  rules  of  most 
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A.  B.  Gran:  of  these  institutions,  no  female  is  admitted  until  a  cer- 

ville. 

tain  period  before  she  is  to  be  delivered ;  therefore  a 
woman  will  naturally  say,  if  she  desires  to  come  into 
the  hospital,  that  she  comes  within  that  period.  She 
has  an  interest  to  misrepresent  the  fact. 

(Mr.  Tindal.) — It  is  in  every  day's  practice,  in  a 
court  of  law,  to  admit  evidence  of  the  account  which 
persons  give  to  the  party  attending  them,  where  that 
party  has  been  called  in  after  an  accident  or  an  act 
of  violence.  In  an  indictment  for  murder  the  medical 
attendant  may  state  to  the  court  and  jury  that  which 
the  person  who  called  him  in  stated  of  his  own  feelings 
at  the  time;  and  in  a  case^  which  turned  on  the  good- 
ness of  a  life  which  had  been  proposed  for  insurance, 
viz.  whether  it  was  a  sufficiently  good  life  within  the 
meaning  of  the  terms  of  that  insurance  office,  the  prin- 
cipal evidence  was  of  the  medical  man  who  had  at- 
tended the  person  (a  female)  whose  life  had  been  in- 
sured: and  it  was  decided  by  the  court  that  every- 
thing stated  in  the  course  of  the  investigation  of  that 
person's  feelings,  and  of  the  symptoms  which  affiicted 
her  frame,  was  admissible  and  good  evidence  to  the 
point  which  was  under  discussion ;  and  your  Lordships 
will  take  a  very  narrow  ground,  and  one  quite  unprece- 
dented, if  you  receive  no  more  of  the  account  than  that 
which  occupies  the  precise  time  when  the  medical  at- 
tendant is  called  in,  and  discard  the  account  given  by 
the  female  of  her  former  feelings,  connected  with  the 
subject  then  under  investigation.     The  opinion  of  the 

*  Aviton  V.  Lord  Kinnaird,  6  East,  193. 
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doctor  is  founded  not  merely  on  the  present,  but  on  the  4*^*  ^'*°* 
former  symptoms,  of  which  the  female  is  the  only  per- 
son who  can  gi^e  the  information^  Why  has  the  term 
of  280  days  been  fixed  by  the  doctors  on  the  other  side 
for  the  period  of  gestation  ?  Because  those  doctors  re- 
lied on  the  circumstances  stated  by  the  females  them- 
selves :  no  one  proposed  to  call  the  females,  there  being 
DO  motive  for  deception  on  the  part  of  the  females,  and 
DO  ground  for  imputing  fraud  or  deceit  to  them;  the 
cases  are  precisely  parallel,  and  your  Lordships  will 
impeach  the  evidence  you  have  admitted  on  the  ordi- 
nary period  of  gestation,  if  you  reject  the  evidence  now 
offered  at  the  bar. 

The  latter  objection  resting  on  the  interest  of  the 
woman  to  misrepresent  her  situation,  being  a  matter  of 
fact,  I  shall  not  advert  to  it  at  present. 

(The  Attorney  General.) — I  apprehend  with  respect 
to  the  argument  and  the  authorities,  they  do  not  apply 
in  the  least  to  the  present  question ;  the  representations 
of  the  patient  to  his  doctor  are  only  admitted  when  the 
latter  has  an  opportunity  of  observing  whether  those  re- 
presentations correspond  with  the  symptoms  to  which 
they  refer;  the  patient  stating  the  symptoms  of  the  dis- 
order, and  the  medical  man  being  present  for  the  pur- 
pose of  verifying  the  truth  of  this  statement.  My  learned 
friend  is  now  giving  an  insulated  fact,  or  rather  a  date 
with  respect  to  a  circumstance  which  took  place  several 
months  before  the  medical  man  was  called  in,  and  which 
he  had  no  means  of  verifying.  With  respect  to  the  in- 
surance case,  the  patient  was  dead,  and  therefore  could 


80 
A,Bs  Gftn.  not  be  called ;  these  females  are  not  dead,  and  may 

Yille. 

easily  be  produced. 

I  deny  that  evidence  of  a  similar  description  has 
been  received  on  the  other  side;  no  pariictdar  instance 
of  a  particular  individual  was  spoken  to  by  any  of  the 
witnesses ;  they  stated  as  the  result  of  long  experience, 
and  long  observation  in  their  profisssion,  that  their 
opinion  was  so  and  so;  and  I  recollect  in  particular 
Doctor  Clark,  in  being  cross  examined,  said  that  he 
could  tell,  by  observations  at  the  time,  that  the  r^re- 
sentations  made  to  him  were  correct;  he  spoke  there* 
fore  not  from  representations  alone,  but  from  repre- 
sentations checked  and  corrected  by  his  own  observa- 
tion. Though  the  representations  now  sought  to  be 
given  as  evidence  may  have  been  made,  still  they  may 
have  been  unfounded ;  the  female  may  have  had  a  mo- 
tive for  making  them,  or  she  may  have  been  mistaken : 
the  question  is  not  whether  they  were  made,  but  whether 
they  were  true;  and  this  can  only  be  ascertained  by  the 
examination  of  the  female  herself,  the  facts  on  which 
her  belief  rested  ought  to  be  fully  developed  before  her 
inference  can  be  held  to  be  just:  it  is  very  different 
taking  it  from  her  representation  to  Doctor  Granville, 
and  taking  it  on  her  evidence  here,  subject  to  being 
sifted  according  to  those  rules  which  experience  has 
proved  to  be  so  useful  in  separatmg  truth  from  error. 
— The  committee  determined  in  &vour  of  the  objection. 

(By  a  Lord.)  Did  you  take  down  the  answer  of  this 
woman? 

I  beg  to  answer,  in  a  distinct  manner,  that  with  some 
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exceptions  the  whole  of  those  answers  are  in  my  own  ^^  ^'nn- 
hand- writuig,  and  where  it  is  not  in  my  own  hand-writing 
it  is  written  ahnost  entirely  under  my  inspection,  the 
qaestions  being  put  by  myself,  and  the  answers  taken 
by  a  pupil;  in  the  present  case  it  is  my  own  hand- 
writing. 

In  the  present  case  do  you  recollect  putting  the  ques- 
tion yourself  to  that  woman  ? 

Most  positively. 

(Mr.  Attorney  General.)  Do  you  recollect  the  per- 
son of  the  female  ? 

As  to  recollecting  the  person,  if  the  learned  counsel 
alludes  to  physiognomy,  I  should  make  the  same  obser- 
Tation  I  made  the  other  day  with  respect  to  picking  out 
particular  cases  out  of  9000, — it  is  impossible  for  me  to 
say  I  could  recollect  her,  but  I  can  boast  of  some  means 
of  recollecting  individuals ;  I  will  not  take  upon  myself 
to  say,  that  if  Elizabeth  Chapman  were  presented  to 
me,  I  should  recognize  her. 

Then  how  can  you  state  that  Elizabeth  Chapman 
gave  you  those  answers  ? 

Because  I  can  state,  on  th§  oath  I  have  taken,  that 
erery  one  of  those  cases  in  which  the  answers  are  written 
in  my  own  hand-\mting,  the  questions  were  put  by  me, 
and  the  answers  taken  down  in  my  own  hand-writing. 

You  do  not  recollect  the  particular  case,  but  you 
swear  to  it  merely  because  it  conforms  with  your  general 
habit? 

I  remember  it  merely  because  I  have  taken  the  best 
means  of  remembering  it,  that  of  making  memorandums, 
and  not  trusting  to  memory. 


A.B.  Gtan.  (By  a  Lord.)  Are  there  not  many  cases  where  your 
pupils  took  a  note  of  the  examination^  and  yon  subse- 
quently entered  the  result  in  the  book  in  your  own  hand- 
writing? 

Not  one. 

(By  a  Lord.)  When  patients  are  admitted  into  a 
lying-in  hospital,  is  not  there  a  rule  that  they  shall  not 
be  admitted  till  they  are  within  a  certain  time  of  their 
delivery? 

The  rule  respecting  the  lying-in  institution  to  which 
I  belong  does  not  apply  to  the  hospitals;  this  is  the 
Westminster  General  Dispensary  and  Lying-in  Institu- 
tion for  delivering  them  at  their  own  habitations,  not  for 
receiving  them  into  the  hospital,  to  deliver  them  by  a 
midwife,  or  by  myself. 

Mr.  Tindal  expressed  a  hope  that  in  a  case  of  so 
much  importance  the  committee  would  not  reject  this 
evidence,  but  would  receive  it,  as  evidence  was  sometimes 
received  in  committees  of  privilege,  de  bene  esse. 

(By  a  Lord.)  Have  you  any  means  of  knowing 
whether  this  female  is  now  alive  ? 

From  the  date  merely,  I  should  presume  she  is  alive ; 
I  should  also  add,  that  most  of  those  women,  41  month 
after  their  delivery,  are  obliged  to  appear  before  me,  to 
return  thanks  for  having  been  attended  at  tlie  expense 
of  the  Charity,  and  it  is  very  probable  that  Elizabeth 
Chapman  did  comply  with  that  rule. 

The  counsel  were  informed,  that  in  the  opinion  of  the 
committee  this  was  not  evidence. 

(Mr.  Tindal.)  Have  the  goodness  to  turn  to  some 
other  instance. 


No.  3S,907.  A.  B.  Gun. 

(By  a  Lord.)  Is  that  a  patient  applying  to  the  same 
hospital  ? 

A  patient  applying  to  the  same  institution,  not  a 
hospital,  called  the  Westminster  General  Dispensary; 
the  name  is  Margaret  Sullivan. 

How  early  did  you  first  know  the  woman  to  whose 
case  you  are  now  about  to  speak  ? 

On  the  16th  of  December. 

Is  that  entry  in  your  own  hand-writing? 

This  is  not  in  my  own  hand^writing. 

(Mr.Tindal.) — ^In  whose  hand-writing  is  that? 

This  is  taken  by  an  assistant  of  mine,  whose  name 
and  hand-writing  I  can  speak  to. 

Was  it  written  down  in  your  pr^enoe  from  the 
examination  <^  the  woman,  you  examining  the  wo- 
man? 

No,  it  was  not 

Then  turn  to  another. 

No.  S2,9S8. 

Is  that  your  hand-writing? 

The  particulars  in  this  register  are  all  in  my  own 
hand* writing:  the  name  is  written  in  my  presence,  just 
before  I  put  the  question,  by  one  of  my  pupils. 

What  is  the  name  ? 

Those  two  registers  being  kept,  I  find  it  convenient 
that  one  of  my  pupils  should  write  the  particulars  fi*om 
the  recommendatory  letter,  and  I  then  ask  the  ques- 
tions I  have  stated  to  your  Lordships,  and  the  answers 
to  which  are  put  down  in  my  own  hand-writing. 

Was  that  written  by  yourself  immediately  after? 
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A«B.Qitn-       Yes. 

TiUe. 


(Mn  Attorney  General.)  Are  all  those  entries  in  the 
hand-writing  of  your  pupil? 

Yes ;  in  this  page. 

What  is  your  pupil's  name? 

I  have  several. 

Who  wrote  this  particular  entry? 

It  is  Mr.  Ebton,  who  is  now  practising  at  Ormskirk 
in  Lancashire. 

You  mean  to  say  that  all  the  entries  relative  to  this 
particular  female,  in  this  book,  are  in  the  hand-writing 
of  that  gentleman  ? 

Yes. 

Will  you  take  upon  yourself  to  swear  that  you  saw 
and  read  the  entry  after  it  was  made  by  him  ? 

I  will  take  upon  myself  to  swear  that  I  saw  Mr. 
Elston  copy  those  particulars  out  of  the  letter  the  patient 
brought,  recommending  her  to  our  consideration. 

Will  you  take  upon  yourself  to  swear  that  you  com- 
pared the  letter  with  the  entry  at  the  time? 

No,  that  I  will  not;  I  take  it  for  granted 

Never  mind  taking  it  for  granted;  the  entries  are 
made  upon  the  fiuth  of  that  letter,  which  was  produced 
to  your  pupil  ? 

That  was  produced  to  me,  and  handed  over  to  my 
pupil  for  the  purpose  of  being  copied. 

You  did  not  examine  the  entry  here  with  the  contents 
of  the  letter? 

No»  I  did  not 

Mr.  Attorney  General  submitted,  that  this  entry  could 
not  be  received  in  evidence. 
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(Mr.  TindaL)— Does  it  purport  to  be  the  day  of  the  A.B.  Om. 
date  on  which  she  is  received  ? 

It  does. 

That  is  the  very  day  oq  which  the  very  entry,  as  you 
describe  it,  is  put  into  the  book? 

The  very  day. 

Of  course  the  entry  of  the  time  of  her  being  brought 
to  bed  could  not  be  made  at  that  time? 

No. 

Who  was  it  that  wrote  in  this  column,  which  states 
the  date  of  her  being  delivered  ? 

Either  myself  or  one  of  my  pupils. 

Look  to  that  particular  entry,  and  to  that  particular 
instance. 

In  this  particular  case,  it  is  in  the  hand-writing  of 
one  of  my  pupils. 

What  is  his  name  ? 

I  believe  this  to  be  the  hand*wridng  of  the  same 
gentleman  I  mentioned  before. 

(Mr.  Adam.) — Are  you  not  certain  whose  hand-writ- 
ing that  date  of  delivery  is? 

I  believe  it  is  Mr.  Elston's. 

How  many  pupils  had  you  at  that  time? 

I  have  several  every  year.  They  go  away  afkcr  they 
have  learned  their  profession. 

How  many  had  you  in  the  habit  of  writing  for 
you? 

Mr.  Elston,  Doctor  Morgan,  now  practising  in  West* 
minster,  and  Mr.  Langhom,  who  is  still  practising  with 
me;  but  I  canQot  exactiy  recollect  whether  it  was  one 
or  the  other. 
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A.B.  Ofin-  Mr.  Attorney  General  submitted,  that  the  evidence 
m  this  case  also  could  not  be  received. 

(Mr.  Tindal.)— Will  you  go  to  another  instance? 

No.  81,146,  Mary  Keys. 

In  whose  hand-writing  is  that? 

This  appears  to  be  in  the  same  hand-writing  as  the 
other. 

Will  you  turn  to  another  ? 

There  is  a  case,  No.  1,583,  of  another  institution, 
namely,  The  Benevolent,  for  delivering  married  women 
at  their  own  habitations  ? 

(Mr.  Attorney  General.) — In  whose  hand*writing  is 
this  entry  ? 

In  my  own. 

Every  part  of  it? 

Yes, 

(Mr.  Tlndal.) — Have  the  goodness  to  rend  it. 

The  date  of  the  birth  is  not  in  my  own  hand-writing, 
I  see ;  but  I  can  produce  the  letter  from  the  midwife 
who  delivered  her. 

You  say  the  date  of  the  entry,  the  date  of  the  birth, 
is  not  in  your  hand-writing? 

It  is  not 

How  far  back  is  it  ? 

1824. 

Have  you  any  recollection  of  the  fiu:t? 

I  have  no  recollection  of  that  individual's  case  any 
more  than  the  others. 

The  registers  produced  by  Dr.  Granville  were  in- 
spected by  counsel :  in  some  of  them  the  entry  of  the 
birth  of  the  child  proved  to  be  merely  a  copy  by  the 
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surgeon  of  a  certificate  signed  by  the  midwife,  the  sur*  4-^'  ^'^' 
geon  having  had  no  personal  knowledge  of  the  circum- 
stances of  the  case ;  in  others  the  surgeon  had  made  the 
entry  from  the  answers  of  the  female  to  the  questions  he 
addressed  to  her.  The  former  entries  were  abandoned, 
and  the  others  being  disputed,  Dr.  Granville,  in  order 
to  remove  all  objections,  undertook  that  some  of  the  fe- 
males whose  cases  were  the  strongest  in  support  of  his 
theory  should  appear  at  the  bar. 

Dr.  Conquest,  by  Mr.  Tindal.  Dr.  J.  Con- 

quest. 

You  are  a  physician  ? 

I  am. 

Where  were  you  graduated  ? 

In  Edinburgh. 

In  what  year? 

About  thirteen  years  since. 

Have  you  been  in  practice  from  that  time  to  the  pre- 
sent? 

I  have. 

Where  have  you  carried  on  your  professbn  ? 

Principally  in  London  during  the  last  eleven  years. 

Have  you  an  extensive  practice  in  this  city? 

Pretty  extensive. 

Have  you  applied  your  mind  at  all  to  subjects  con- 
nected with  the  gestation  and  birth  of  children  ? 

Principally. 

Is  the  department  of  Midwifery  that  in  which  your 
principal  practice  is  carried  on? 

I  principally  practise  as  an  accoucheur;  I  have  been 
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XConquetL  for  some  years  a  lecturer  at  one  of  the  public  hospitals 
of  this  city,  St.  Bartholomew's. 

Are  you  able  to  state,  from  your  own  experience,  any 
judgment  you  have  formed  on  the  ordinary  time  of  the 
gestation  of  children  ? 

I  presume  the  majority  of  cases  are  completed  with 
the'  termination  of  the  ninth  calendar  month ;  but  un- 
questionably I  have  met  with  some  cases  which  have  far 
exceeded  this  date. 

Will  you  have  the  kindness  to  state  the  particular  cir- 
cumstances of  any  of  those  cases  which  have  exceeded 
the  ordinary  date  ? 

I  presume  I  have  met  with  not  fewer  than  twenty 
cases  where  there  has  been  very  confident  assertion  on 
the  part  of  the  women,  that  they  have  exeeeded  the 
ninth  month ;  but  I  have  taken  great  pains  with  two  or 
three  cases,  sufficient  to  justify  my  speaking  with  the 
greatest  confidence. 

Will  you  confine  what  you  are  going  to  say  to  those 
two  or  three  cases  which  you  have  had  so  completely 
under  your  own  observation  ? 

One  woman  was  certainly  pregnant  for  at  least  ten 
months. 

Will  you  give  the  name  of  the  woman,  if  you  remem- 
ber it? 

I  put  the  question,  before  I  was  called  to  this  bar,  to 
the  attorney.  Whether  it  was  necessary  for  me  to  give  the 
names  and  residence  of  individuals?  because  I  am  con- 
fining my  remarks  entirely  to  cases  of  private  practice. 

Will  you  state  when  this  first  case  happened? 

The  case  to  whidi  I  refer  is  that  of  a  woman  who  has 


borne  six  children.  She  is  a  woman  possessing  an  un-  J-Conqueat 
usual  share  of  good  common  sense;  and  she  engaged 
me  to  attend  her  during  her  second  confinement  before 
the  period  of  quickening;  she  also  engaged  her  nurse. 
She  felt  so  confident  that  she  should  be  confined  at  the 
anticipated  time,  that  she  had  her  nurse  in  her  house ; 
and  it  was  not  till  the  expiration  of  nearly  five  weexs 
from  the  time  at  which  she  expected  to  be  confined  that 
she  was  delivered,  and  delivered  of  a  child  of  an  unusual 
size.  At  that  time  I  disbelieved  all  the  cases  which  I 
had  previously  heard ;  I  had  been  in  the  habit  of  laugh- 
ing at  them  as  a  public  lecturer ;  but  so  strong  was  the 
evidence,  from  the  most  minute  investigation  of  this 
case,  that  I  was  compelled  to  admit  the  accuracy  of  this 
woman's  statement,  and  my  former  convictions  were 
very  much  shaken.  The  same  thing  occurred  to  this 
woman  at  her  subsequent  confinement;  she  exceeded 
die  time  then,  certainly,  four  weeks ;  she  has  since  borne 
three  children  at  die  expiration  of  the  ninth  month;  the 
three  last  children  have  been  considerably  smaller  than 
the  two  intermediate  children. 

When  you  received  this  account  from  the  person  to 
whom  you  refer,  were  there  any  symptoms  or  appear- 
ances from  which  you  could  judge,  yourself,  whether 
such  account  was  correct  or  not? 

I  took  no  trouble  to  investigate  the  case  until  she  had 
passed  the  ninth  month. 

That  is  one  case  you  have  mentioned ;  have  the  good- 
ness to  state  the  circumstances  of  any  others. 

The  case  I  have  mentioned  refers  to  the  cases  of  two 
children  by  one  woman. 
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J.  Conquest  Have  the  goodness  to  state  any  other  case  tliat  fell 
under  your  own  immediate  observation. 

The  other  is  the  case  of  a  lady  who  has  borne  nine 
children,  and  who,  on  some  account  or  other,  has 
been  able  five  times  to  determine  exactly  the  day  on 
which  she  should  be  confined,  and  her  predictions  have 
been  verified  in  those  cases ;  but  in  one  confinement  she 
exceeded  the  time  by  a  month  and  two  days,  and  this 
woman  brought  forth  by  far  the  largest  child  I  had  ever 
seen,  after  a  very  protracted  labour;  her  labours  in 
general  being  so  slight,  that  in  by  far  the  majority  of 
cases,  the  children  have  been  expelled  before  either 
nurse  or  medical  attendant  could  be  at  hand. 

To  what  cause  do  you  attribute  this  protracted  gesta- 
tion; is  it  a  cause  that  relates  to  the  mother,  or  the 
foetus,  or  to  both  ? 

Does  the  question  Bpplj  to  those  particular  cases,  or 
to  other  cases  of  protraction? 

Take  it  first  as  a  general  question. 

I  have  not  been  able  to  make  up  my  mind  as  to  the 
correctness  of  the  notion  of  the  assigned  causes  of  the 
protraction;  but  with  one  exception,  I  certainly  have 
seen  several  cases  similar  to  the  last  one  to  which  I  have 
referred,  the  one  to.  which  1  am  now  adverting,  in  which 
there  has  been,  from  some  accidental  cause,  an  occa- 
sional loss  of  blood  during  pregnancy,  and  this  has  ap- 
peared to  interfere  with  and  to. protract  the  gestative 
process. 

Whatever  may  be  the  cause,  are  you  or  are  you  not 
satisfied,  in  your  own  mind,  that  there  may  be  a  pro- 
tracted gestation  ? 
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I  have  no  doubt  of  it  J.  Conquest 

What  reason  have  you  for  answering  that  you  have 
no  doubt  there  may  be  such  protraction  ? 

I  found  the  opinion  on  the  accumulated  evidence 
which  may  be  adduced  from  numerous  ancient  and  mo- 
dern writers,  on  my  own  personal  experience,  and  on 
reasoning  from  analogy,  knowing  that  the  same  facts  are 
constantly  occurring  in  the  brute  creation ;  on  the  evi- 
dence which  I  should  consider  satisfactory  in  the  in- 
vestigation of  any  other  question  in  natural  history. 

To  what  period  beyond  such  ordinary  gestation  are 
you  satisfied  the  protraction  may  by  possibility  ex- 
tend? 

Does  that  question  refer  to  my  personal  experience, 
or  a  matter  of  investigation,  or  a  matter  of  history  ? 

The  question  refers  first  to  the  fact  of  your  judg- 
ment. 

If  I  am  to  credit  the  statements  of  such  men  as  Livy 
and  Pliny,  Hippocrates,  Haller,  Hunter,  Bourdileau, 
Mauriceau,  Lamotte,  and  many  others  whom  I  could 
mention,  I  am  bound  to  believe  that  eleven  months  has 
been  exceeded. 

Suppose  the  father  and  the  mother  are  together  on 
the  SOth  of  January,  and  a  child  is  borne  by  the  mother 
on  the  7th  or  8th  of  December,  that  is,  after  a  period  of 
310  or  SI  1  days,  is  it  possible,  or  is  it  not  possible,  in 
your  judgment,  that  such  child  could  be  the  ofl&pring  of 
those  two  parents? 

I  am  bound  to  admit  its  possibility  and  its  probability, 
because  I  have  stated  a  case  in  my  own  experience, 
where  I  believe  that  term  was  exceeded ;  but  I  consider 
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J.  Conquest,  those  cftses  to  be  a  departure  from  the  ordinary  course 
of  nature. 

Do  you  know  the  opinion  which  Dr.  Hamilton  pub- 
licly gives  in  his  lectures  upon  the  subject  of  the  gesta- 
tion of  women? 

The  Attorney  General  objected  to  this  question,  Dr. 
Hamilton  being  living,  and  one  of  the  witnesses  pro- 
posed to  be  called. 

Mr.  Tindal  submitted  that  he  might  put  that  ques- 
tion, intending  to  follow  it  by  another,  Whether  the  wit- 
ness agreed  to  that  opinion? 

The  counsel  was  informed  that  he  might  ask  the  wit- 
ness what  his  own  opinion  was. 

(Mr.  Tindal.) — ^You  are  a  member  of  the  College  of 
Physicians  ? 

I  am. 

And  of  some  other  societies? 

I  am  a  Fellow  of  the  Linnean  Society,  Physician  to 
the  City  Road  Lying-in- Hospital. 

Cross-examined  by  Mr.  Attorney-General. 

Was  the  first  female  a  married  woman;  the  female 
who  had  five  children,  two  of  which  children  were  bom 
after  the  expiration  of  nine  months? 

A  married  woman  of  very  high  respectability  in  the 
city. 

Living  with  her  husband  ? 

Yes,  living  with  her  husband. 

Is  not  menstruation  very  often  suspended  by  cold  and 
other  causes? 
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It  is  frequently;  bat  my  opinion  of  her  case  was  by  J-Conqucit. 
no  means  founded  upon  the  question  of  menstruation, 
but  on  the  confirmatory  evidence  which  several  other 
points  supplied  to  me. 

Will  you  state  what  those  are ;  were  they  facts  com- 
municated by  the  female  herself? 

They  were  communicated  to  me  in  consequence  of 
questions  which  I  put  to  her,  and  which  I  should  not 
have  thought  myself  justified  in  putting  to  any  respect- 
able woman,  but  on  the  ground  of  professional  confi- 
dence, and  extreme  anxiety  as  a  public  lecturer,  to  make 
up  my  mind  as  to  the  correctness  of  the  opinions  which 
had  been  advanced  by  others ;  I  may  perhaps  be  per- 
mitted also  to  state,  that  after  receiving  the  order  from 
this  house  to  be  present,  I  took  the  liberty  to  re-examine 
this  lady,  and  her  impressions  are  very  vivid,  and  her 
statements  minute. 

The  question  refers  to  the  facts  on  which  your  judg- 
ment is  founded,  in  the  first  place;  was  it  in  conse- 
quenoe  of  protracted  menstruation ;  the  interval  which 
had  occurred  between  the  last  menstruation  and  the 
birth  of  the  chUd? 

That  was  one  fact 

That  you  had  from  her  representation  ? 

From  her  statement 

How  long  before  the  birth  of  the  child  was  it  that 
you  were  called  in  to  give  your  opinion  or  advice  ? 

I  was  not  called  in  to  give  my  opmion  or  advice  at 
all.  This  lady  applied  to  me  to  attend  her  in  her  con- 
finement, stating  that  she  had  not  then  quickened ;  that 
ahe  bad  quickened  with  her  former  child  at  the  termina- 
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J. Conquest  tion  of  the  sixteenth  week*;  and  that  woman  has  quick- 
ened witli  six  children  exactly  at  the  same  period. 

Exactly  at  the  same  time,  calculating  from  what  ? 

Calculating  from  the  time  she  supposed  herself  to  be- 
come pregnant,  the  non-appearance  of  the  periodical 
discharge,  and  also  the  time  of  her  delivery. 

The  calculation,  as  far  as  she  was  concerned,  as  far  as 
your  opinion  was  formed,  was  founded  upon  the  time  of 
expected  menstruation  ? 

Not  wholly  so. 

You  have  not  stated  any  other  circumstances  yet; 
what  are  the  other  circumstances  ? 

This  woman  is  an  excessively  irritable  woman,  phy- 
sically and  mentally,  and  she  affirms  most  confidently 
that  she  invariably  suffers  much  constitutional  disturb- 
ance within  one  week  after  impregnation,  and  the  acts 
of  intercourse  are  so  seldom  with  her  husband,  that  she 
has  in  every  case  been  able  to  date  with  correctness, 
with  the  exception  of  the  two  which  I  have  mentioned, 
and  then  she  took  the  same  data  as  the  ground  of  her 
opinion. 

What  were  the  data  she  took  then  as  this  ground  of 
her  opinion  at  that  time  ? 

Certain  symptoms  of  constitutional  derangement,  the 
non-appearance  of  the  expected  discharge,  and  the  pe- 
riod of  qnickening. 

What  was  the  interval  before  those  symptoms  were 
communicated  to  you  ? 

I  stated  before,  that  I  was  not  induced  to  make  any 
inquiries  into  this  woman's  case  until  she  had  passed  the 
ninth  month. 


How  many  children  had  she  altogether  ?  J.  Conquest. 

Six  children* 

In  the  whole  there  were  only  two  which  deviated 
from  the  same  symptoms  applying  to  the  four  ? 

And  they  only  deviated  as  to  the  term  of  gestation ; 
the  data  upon  which  she  founded  her  opinion  were  the 
same  in  every  instance. 

The  opinion  ypu  have  formed  was  entirely  upon  this 
representation  of  facts  made  by  her  ? 

Entirely. 

And  some  representations  by  her  which  had  occurred 
at  a  very  considerable  period  before  the  communication 
was  nUuIe  to  you  ? 

I  have  twice  mentioned,  that  I  did  not  institute  any 
inquiries  until  she  had  passed  the  ninth  month  of  gesta- 
tion ;  and  that  when  she  became  pregnant  I  sdll  laughed 
at  her,  and  thought  there  might  be  some  ground  of 
faUacy;  but  the  same  thing  took  place  again. 

How  long  is  this  ago  ? 

It  has  all  taken  place  within  the  last  nine  years. 

Were  you  lecturing  at  that  time  ? 

I  have  lectured  seven  years* 

You  were  not  lecturing  at  that  time  ? 

I  think  I  was  lecturing  at  that  time;  I  am  almost  sure 
I  was. 

You  have  read  those  various  authors  whose  names 
you  have  been  mentioning? 

Unquestionably  I  have,  as  a  student. 

You  stated,  that  before  this  communication  with  the 
female  you  quite  laughed  at  the  doctrine  contained  in 
these  authors  ? 


96 

J.  Conquest.  I  iJid;  and  my  inquiries  into  the  fiict,  as  a  fact  con- 
nected with  natural  history,  certainly  arose  in  a  great 
measure  out  of  this  case- 
Out  of  that  single  case,  formed  on  a  communication 
made  by  the  woman  so  long  afterwards ;  have  you  an- 
other cise  ? 

I  do  not  mean  to  state  that  I  was  induced  to  change 
my  opinion  by  this  solitary  case;  this  case  shook  the 
opinion  I  had  formerly  entertained,  and  the  occurrence 
of  other  cases  since  has  induced  me  to  admit  it  as  a 
physiological  principle. 

Was  the  other  case  you  have  referred  to  that  of  a 
married  woman  living  with  her  husband  ? 

Yes. 

How  soonr  after  conception  were  you  called  in,  in 
that  case? 

I  must  make  the  same  reply  as  in  the  former  case, 
that  there  was  no  ground  to  doubt  the  accuracy  of  her 
statement  until  she  had  passed  the  ninth  month. 

Then  you  began  to  examine  her  ? 

Then  I  began  to  investigate  the  grounds  upon  which 
she  had  formed  her  opinion. 

Upon  that  representation  of  the  woman  as  to  men- 
struation, probably  ? 

There  is  no  possibility  of  gaining  evidence  but  by  re- 
presentations of  the  women  themselves. 

Was  menstruation  the  principal  point  upon  which 
your  belief  rested  in  this  second  case? 

Menstruadon  and  quickening. 

Does  quickening  take  place  at  any  certain  interval 
after  conception  ? 
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Quickeniug  takes. place  from  the  sixteenth  to   the  .J'^»>9»e«t. 
twentieth  week ;  but  when  once  a  woman  has  quickened 
at  a  certain  time,  I  believe,  with  scarcely,  an  exception, 
she  invariably  quickens  at  the  same  period  afterwards. . 

With  how  many  children  have  you  attended  this 


woman 
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1  have  attended  this  lady  to  whom  I  last  refer  either 
six  or  seven  times. 

What  was  the  period  from  the  quickening  to  the  birth 
of  the  child,  in  this  second  instance  ? 

The  woman  quickened  at  the  seventeenth  week. 

What  was  the  interval  between  the  quickening  and 
the  birth  of  the  child  ? 

My  reply  will  come  to  the  same  thing.  I  am  perhaps 
not  sufficientiy  collected  to  be  able  to  make  a  calcula- 
tion of  the  dates ;  it  was  the  interval  between  seventeen 
and  forty-five  weeks.  . 

Twen^-eight  weeks  ? 

Yes. 

Which  twenty-eight  weeks,  added  to  the  shortest 
time  in  which  a  woman  could  quicken,  cannot  be  more 
than  nine  months  ? 

I  should  think  ten  months. 

Ten  lunar  months  ? 

Yes. 

That  would  be  the  regular  time  ? 

I  never  understood  that  women  in  general  went  longer 
than  nine  lunar  months,  forty  weeks. 

What  was  the  interval  in  the  other  two  instances  be- 
tween the  quickening  and  the  birth  of  the  child  ? 

I  have  stated  tiiat  the  woman  has  quickened  with  the 
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^.Con^ncit  six  cMldren  at  the  termination  of  the  sixteenth  week; 
does  the  question  refer  to  the  first  or  the  last  case  ? 

To  the  instances  of  the  two  children  bom  irf*  the  same 
woman? 

That  woman  invariably  quickened  at  the  termination 
of  the  sixteenth  week  in  this  instance  and  four  others. 

You  were  not  yourself  present  at  the  time  of  the 
quickening  ? 

Certainly  not. 

You  had  that  from  her  recollection  of  the  fact? 

Upon  her  recoUecticm  of  the  fiu^t,  and  upon  her  having 
since,  for  my  personal  satisfaction,  rq>eated  it. 

How  many  years  ago  ? 

She  has  borne  those  six  children  within  nine  years ; 
she  bears  children  radier  quickly. 

Cross-examined  by  Mr.  Adam. 

How  long  did  you  attend  the  medical  school  at  Edin- 
burgh ? 

The  usual  term  of  three  years  before  undergoing  ex- 
aminations. 

You  state  that  the  instances  you  have  cited  took  place 
in  the  course  of  the  last  nine  years :  how  long  ago  did 
the  first  of  them  take  place  ? 

Perhaps  between  six  and  seven  years. 

How  long,  at  that  time,  had  you  been  in  the  practice 
of  midwifery  yourself? 

About  eight  years. 

You  have  said  that  the  children  upon  these  occasions 
were  of  unusual  size  ? 
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In  three  cases  to  which  I  have  referred,  of  unusual  J.Conqutrt. 
size- 
Supposing  it  possible  a  child  should  be  bom  after  a 
gestation  of  ten  months,  should  you  expect  that  child 
U>  be  of  unusual  size,  from  your  experience  ? 

I  do  not  think  that  it  necessarily  follows  that  the  child 
should  be  so,  for  I  have  reason  to  suppose  some  circum- 
stances may  protract  the  duration  of  pregnancy,  without 
there  being  any  actual  addition  to  the  bulk  of  the  child. 

You  have  stated  but  one  cause,  so  far  as  your  expe- 
rience goes,  which  could  protract  the  duration  of  preg- 
nancy, that  is,  the  loss  of  blood  ? 

I  am  aware  there  are  other  causes  assigned. 

That  is  the  only  cause  you  yourself  assign  ? 

I  think  there  is  another  cause  I  have  seen  operate  fre- 
quently to  the  protraction  of  labour  several  days. 

What  is  that  ? 

Any  powerful  mental  emotion ;  any  physical  cause 
bringing  about  the  death  of  the  child ;  that  of  course 
does  not  apply  to  living  children ;  except  that,  powerful 
mental  emotions  will  sometimes  protract 

Have  you  known  any  instances  of  that  ? 

I  have  known  many  instances. 

Have  you  known  many  instances  of  mental  agitation 
protracting  the  period  of  labour  ? 

My  remark  principally  applies  to  the  period  of  lar 
hour,  those  causes  operating  before  the  commencement, 
or  iflomediately  before  the  commencement 

Is  that  a  common  circumstance  in  your  professional 
experience,  to  find  that  mental  agitation  or  distress  pro- 
tracts the  period  of  labour  ? 

h2 
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J.  Conquett       By  no  means  common. 

Is  it  very  uncommon  ? 

It  is  not  uncommon  for  the  process  of  labour  to  be 
interfered  with  and  protracted  some  hours,  certainly  not. 

The  question  refers  to  that  being  produced  by  mental 
agitation  ? 

I  refer  to  mental  agitation. 

In  how  many  instances  have  you  knoM'n  that  to  oc- 
cur ? 

I  really  cannot  say. 

Are  you  speaking  of  the  period  of  gestation,  or  the 
process  of  labour  itself? 

I  am  confining  my  remarks  principally  to  the  process 
of  labour. 

After  labour  has  commenced,  have  you  known  the 
time  for  its  perfection  to  be  extended  by  mental  agita- 
tion ? 

Yes. 

That  you  state  not  to  be  uncommon  ? 

I  think  not  uncommon. 

In  how  many  instances  have  you  known  that  to  occur? 

I  should  think  in  fifty  cases. 

You  have  known  fifty  cases  of  protracted  labour 
caused  by  mental  agitation  ? 

Of  protracted  labour. 

Have  you  known  any  case  of  gestation  protracted  by 
mental  agitation  ? 

I  have  known  several  cases  in  which  the  mental  af- 
fection has  been  so  great  as  to  destroy  the  vitality  of  the 
child. 

Have  you  known  any  cases  of  gestation  being  pro- 
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tracted  by  mental  agitation,  and  the  child  being  born  J.Conquett. 
alive  ? 

Yes,  I  have. 

In  how  many  instances  ? 

Perhaps  two  or  three;  protraction  has  been  but  of 
two  or  three  days. 

You  have  not  known  a  protracted  labour  to  extend 
beyond  two  or  three  days  ? 

With  the  exception  of  one  case. 

How  long  did  that  extend  ? 

A  month. 

Do  you  mean  to  say  the  woman  was  in  labour  for  a 
month  ? 

I  mean  to  say  that  the  woman  had  all  the  symptoms 
of  labour;  that  those  symptoms  left  her,  and  she  was  not 
confined  until  a  month  afterwards. 

The  pains  of  labour  came  on  and  subsided ;  they 
went  ofi^  and  she  was  not  delivered  until  a  month  after- 
wards? 

Yes ;  of  course  the  labour  did  not  continue  a  month. 

You  have  stated  as  the  only  cause  for  the  protraction 
of  gestation,  loss  of  blood ;  in  how  many  instances  have 
you  known  that  to  have  been'  the  fact ;  in  more  than 
one? 

(Certainly  more  than  one ;  I  have  referred  to  one ;  I 
think  in  two  other  instances  labour  was  protracted  a  few 
days,  in  one  case  a  week. 

You  were  understood  to  say  you  have  known  gesta* 
tion  protracted  ? 

I  mean  gestation. 
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J.Cbnquest  You  think  in  two  instances  you  have  known  it  pro* 
tracted  for  a  week  ? 

In  one  case  a  month,  I  stated. 

The  case  you  originally  stated  is  one  of  the  two  ? 

One  of  the  three. 

How  long  have  you  known  it  extended  in  the  other  ? 

One  a  week. 

Those  are  the  only  instances  in  which  you  hare  known 
that  effect  produced  by  loss  of  blood  ? 

Those  are  among  the  cases  of  doubtful  protraction  I 
have  had  occasion  to  advert  to. 

(Mr.  Attorney-General.) — You  stated  that  the  two 
children  born  of  one  mother  after  this  protraction  were 
large  children ;  how  was  it  with  respect  to  the  third 
child? 

I  stated  that  the  third  was  the  largest  child  I  bad 
ever  seen. 

They  were  all  particularly  large  ? 

Yes. 

Do  you  suppose  the  child  would  continue  to  grow  in 
proportion  during  the  whole  period  of  gestation:  a 
seven  months'  child  is  small  ? 

Generally,  but  I  have  known  an  eight  months'  child 
of  the  ordinary  size  of  children  at  nine  months. 

What  is  your  answer  as  to  protracted  gestation; 
would  tlie  child  continue  to  grow  during  the  whole  of 
the  period  ? 

I  do  not  think  it  an  established  fact  that  a  child  that 
is  bom  at  a  protracted  period  should  necessarily  be 
larger  than  children  at  nine  months. 
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Does  not  the  diild  itself  grow  from  the  moment  it  ^.C^mya^ 
begins  to  be  formed^  oontinue  to  grow,  that  individual 
child? 

Unquestionably. 

Therefore  the  probability  is,  that  a  child  at  ten 
months  will  be  larger  than  a  child  born  at  nine  months; 
it  would  continue  to  grow  in  the  interval  between  the 
ninth  and  tenth  month  ? 

I  do  not  think  we  are  justified  in  entertaining  such  an 
cf>inion ;  there  are  some  children  born  in  perfect  health 
at  the  usual  term  of  nine  months  not  larger  than  some^ 
children  of  seven  or  eight  months. 

Does  not  the  individual  child  grow  during  the  whole 
period  that  it  is  in  the  womb  ? 

There  is  no  doubt  of  that ;  but  I  should  be  disposed 
to  bring  before  this  bouse  several  other  cases  of  pro- 
tracted prc^rnancy,  |f  I  could  satisfy  my  mind  as  to  the 
general  qiiestiop,  that  a  child  must  necessarily  be  larger 
which  is  not  bom  at  the  ordinaxy  time. 

A  child  born  of  one  mother  may  be  larger  at  nine 
months  than  the  child  of  another ;  but  the  question  re- 
fers to  an  individual  child|  whether  it  would  not  conti- 
nue to  grow  as  long  as  it  was  in  the  mother's  womb  ? 

I  presume  it  would. 

Therefore  it  would  be  larger  at  ten  months  than  it  was 
at  nine? 

Certainly. 

(Mr.  Adam.)*-rWith  reference  to  the  case  you  stated 
of  the  protracted  labour  of  a  month,  when  the  pains 
came,  in  the  first  iqitance,  bad  ypu  any  reason  to  know 
that  the  child  was  full-grown  ? 
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J. Conquest*  ..  I  could  iiot  possibly  ascertain  that;,  nothing  short  of 
actual  inspection  would  justify  a  man  in  saying  that 

Pains  of  labour  may  come  on,  supposing  a  child  to 
be  eight  months  grown  ? 

I  think  that  genuine  labour-pains  may  come  on,  cer- 
tainly. 

Then  the  coming  on  of  genuine  labour-pains,  and 
their  cessation  for  a  month,  and  the  subsequent  delivery 
of  the  lady  at  the  expiration  of  a  month,  is  no  proof 
that  she  had  gone  for  nine  months  at  the  time  the  pains 
came  on  ? 

Certainly  not 

Re-examined  by  Mr.  Tindal. 

'  When  you  state  that  a  child  born  at  a  protracted  pe- 
riod would  be  larger  than  a  child  bom  at  the  proper 
time,  do  you  mean  larger  than  other  children  of  the 
same  mother,  or  larger  absolutely  ? 

I  mean  relatively  larger,  as  compared  with  other  chil- 
dren of  the  same  mother. 

'  In  the  process  of  gestation,  is  the  quickening  of  the 
child  an  important  time  from  which  the  birth  is  after- 
wards calculated  ? 

'    I  confess  that  I  should  place  much  more  reliance  upon 
a  calculation  made  from  the  time  of  quickening  than 
from  any  other  datum. 
•   Does  your  experience  authorize  you  to  say  that  ? 

Decidedly  so. 
'  Then  in  the  course  of  your  practice  do  you  inquire 
more  diligently  into  the  time  of  the  first  quickening,  as 
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it  appears  to  the  mother,  or  into  the  original  appear-  J.Conqiieit. 
ances  at  the  time  of  conception  ? 

I  am  in  the  habit  of  depending  much  more  upon  the 
time  of  quickening.  I  have  a  case  quite  in  point,  if  I 
may  be  allowed  to  state  it  I  had  it  in  contemplation  a 
few  weeks  back  to  leave  town  on  account  of  ill  health, 
and  Uiis  very  much  depended  upon  a  lady,  who  stated 
that  she  became  pregnant  at  such  a  time ;  she  dated  al« 
together  from  the  non-appearance  of  the  periodical  dis- 
charge ;  I  dated  from  the  term  of  quickening,  and  told 
her  I  was  very  apprehensive  she. would  exceed  the  time 
by  some  weeks ;  and  such  has  been  the  result ;  she  is 
not  yet  delivered. 

You  who  dated  from  the  time  of  quickening  were 
right,  and  the  lady  who  dated  from  other  symptoms  was 
wrong? 

Yes. 
-   Does  that  agree  with  the  general  course  of  your  ex- 
perience? 

Yes. 

(Mr.  Attorney-General.) — You  were  understood  to 
say  the  time  of  quickening  would  vary  four  weeks  ? 

In  different  women,  but  it  corresponds  in  the  same 
woman ;  and  this  woman  has  borne  four  children,  and 
every  time  has  quickened  at  the  same  period  from  the 
birth. 

The  time  of  quickening  varies  four  weeks  ? 

Nearly  so. 
'    The  interval  between  the  conception  and  quickening 
is  much  more  uncertain  than  between  the  quickening 
and  the  delivery  ? 
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XConquttL      Certainly,  so  far  as  my  experience  goea. 

(Mr.  Tindal.)— I"  ^^  ^^'^  y°**  ^•^^  stated,  was  the 
attention  of  the  patient  called  by  any  circumstances  to 
the  time  of  quickening  ? 

Certainly,  it  was  by  the  usual  symptoms  which  indicate 
the  occurrence.  I  am  aware  that  the  circumatanoe  of 
quickening  is  not  always  to  be  relied  upon ;  many  old 
women  who  are  determined  to  have  children,  when  they 
marry  late  in  life,  and  many  single  young  women,  who 
wish  not  to  have  children,  are  very  apt  to  be  deceived ; 
but  I  am  confining  my  remarks  to  married  women  of 
respectable  character. 

Are  there  any  instances  relating  to  the  quickening  of 
women  under  those  circiimstanoes  which  can  be  relied 
upon? 

They  are  generally  of  so  decisive  a  character  as  not 
to  admit  of  any  doubt. 

Is  the  period  from  quickening  to  the  period  of  deli* 
very  an  ascertained  period,  or  is  that  one  which  varies? 

It  must  vary,  because  women  do  not  quicken  always 
at  the  same  time. 

(Mr.  Attomey-Greneral.)— May  menstruation  be  by 
cold  or  illness  entirely  suspended  for  an  occasion  ? 

The  causes  which  will  suspend  the  menstruous  dis- 
charge are  very  numerous.  If  menstruation  becomes 
suspended  from  any  other  cause  than  pregnancy,  it  is 
not  likely  that  the  uterine  organs  would  be  in  a  fit  state 
to  be  impregnated  during  suspension. 

May  the  menstrual  discharge  be  suspended  for  a 
mouth ;  it  is  to  commence  on  a  particular  day,  it  will  nar 
turally  go  on  for  five  or  six  days,  and  then  not  occur 
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again  for  a  month ;  may  one  period  of  ii  be  entirely  sus- 
pended by  illness,  so  as  to  go  over  to  the  next  month  ? 

I  think  it  may. 

Then  can  yoa  take  upon  yourself  to  say,  that  in  the 
interval  between  the  time  when  that  menstruation  should 
have  taken  place  and  the  next  menstruation  a  woman 
may  not  conceive  ? 

No ;  I  think  the  evidence  connected  with  menstrua- 
tion so  uncertain,  that,  as  I  have  before  stated,  I  found 
my  calculation  more  in  the  circumstance  of  quickening. 
Women  are  constantly  becoming  pregnant  whilst  per- 
forming the  duties  of  nursing,  when  they  do  not  men- 
struate, and  should  not  menstruate. 

When  was  it  you  attended  Dr.  Hamilton's  lectures  ? 

It  must  have  been  about  thirteen  years  since. 

Before  those  particular  instances  you  have  referred  to? 

Yes. 

(By  a  Lord.) — With  respect  to  those  children  who 
yon  say  were  particularly  large,  did  you  Weigh  them  ? 

I  did  not 

You  know  the  usual  weight  of  a  child  ? 

Yes. 

Yoo  did  not  weigh  those? 

No. 

Had  you  any  oonversadon  with  the  husbands  of  those 
ladies  on  the  subject  ? 

Na 

You  never  examined  them  with  regard  to  any  of  the 
Suia  the  lady  stated  to  you  ? 

I  did  not,  because  I  should  place  no  dependence  at 


108 

J.  Conquett.  all  upon  the  statements  of  those  men  as  to  sexual  inter- 
course. 

You  talk  of  protracted  gestation  as  originating  from 
loss  of  blood,  have  you  or  not  known  a  woman  during 
her  pregnancy  menstruate  ? 

I  think  a  woman  does  not  menstruate  in  the  common 
acceptation  of  the  term.  I  know  that  a  woman  will  lose 
blood  periodically ;  but  I  believe  that  those  are  all  cases 
in  which  the  extremities  of  certain  arteries  terminate 
below  the  uterus,  the  upper  part  of  the  vagina ;  and  I 
believe,  that  in  by  far  the  majority  of  cases  of  reported 
menstruation,  if  the  discharge  is  examined  by  one  or 
two  tests,  it  will  be  fbund  to  be  blood,  and  not  the  men- 
strual secretion,  which  differs  materially  from  blood. 

In  those  cases  where  there  has  been  loss  of  blood, 
but  where  you  do  not  allow  there  was  regular  menstrua- 
tion, have  you  observed  protracted  gestation  ? 

I  believe  I  have  once  or  twice  stated,  that  I  consider 
all  the  evidence  connected  with  menstruation  of  so  un- 
certain a  character,  that  I  have  not  allowed  myself  to 
determine  upon  that. 

In  those  cases  where  you  have  observed  loss  of  blood 
that  did  not,  in  your  opinion,  amount  to  menstruation, 
have  you  witnessed  protracted  gestation  ? 

The  third  case  to  which  I  referred  I  believe  was  a 
case  in  point:  a  woman  lost  blood  frequently,  at  irregular 
intervals ;  and  I  suppose  that  the  gestative  process  be- 
came interrupted  so  far  as  she  was  concerned,  and  in 
consequence  of  that  irregular  loss  of  blood  enfeebling 
the  organ. 
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Did  she  lose  blood  naturally,  or  was  it  taken  from  Ji  Conquest! 
her? 

Naturally. 

Are  not  you  in  the  practice  of  frequently  recommend- 
ing bleeding  in  cases  of  women  in  a  state  of  gestation  ? 

Not  because  they  are  pregnant ;  viewing  it  as  a  natu- 
ral process,  I  do  not  know  why  we  are  to  bleed  spring 
and  fall. 

Are  you  not  in  the  practice  of  recommending  the  loss 
of  blood  to  ladies  in  that  state  ? 

I  can  suppose  many  cases  requiring  the  loss  of  blood 
during  pregnancy,  and  which  must  be  treated  by  the  loss 
of  blood  irrespective,  or  almost  irrespective,  of  the  state 
of  the  woman. 

Does  it  enter  into  your  mind  that  you  endanger  a 
protracted  gestation  by  taking  blood  from  the  woman  ? 

Pregnant  women  are  by  far  the  most  healthy  womeii 
we  meet  with  in  society ;  consequently  the  cases  are 
comparatively  so  few  requiring  the  loss  of  blood,  tliat  I 
do  not  think  my  experience  justifies  me  in  giving  an 
opinion  upon  that  point  with  any  degree  of  confidence. 

In  your  opinion,  may  there  be  a  period  of  some  days 
between  access  and  conception  ? 

Certainly  not. 

You  think  conception  immediately  follows  access  ? 

If  I  understand  the  question  correctly,  I  should  say, 
yes :  conception  certainly  takes  place  at  the  time  of  coitus. 
I  believe  in  some  twin  cases,  where  there  are  two  ova, 
one  may  be  developed  much  earlier  than  another ;  so 
that  when  those  twins  are  born,  one  will  firequently  be  of 
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J.ConquMt*  the  common  size  of  a  child  of  nine  months,  and  one 
considerably  smaller. 

(Mr.  Attorney-General.) — What  is  the  longest  inter- 
val you  have  ever  known  between  the  birth  of  twins  ? 

I  have  never  allowed  four  hours  to  elapse  between 
the  birth  of  twins ;  I  am  aware  that  as  many  weeks 
have  occurred. 

By  report? 

By  the  report  of  living  medical  men. 

J.  SdMBc^  John  Sabine,  Esq.  by  Mr.  Tindal. 

You  are  a  surgeon  and  accoucheur  ? 

I  am. 

How  long  have  you  been  in  business  ? 

My  first  commencement  of  my  medical  studies  was 
in  Paris,  in  the  year  1815. 

How  long  have  you  been  in  practice  as  a  surgeon  and 
midwife  ? 

Between  seven  and  eight  years. 

In  this  city? 

In  England. 

How  long  have  you  been  in  the  city  of  London  ? 

I  have  been  twice  in  the  city  of  London ;  this  last 
time  about  two  years. 

From  the  experience  which  you  have  had,  what  do 
you  consider  to  be  the  ordinary  time  of  gestation  before 
a  woman  produces  a  child  ? 

About  forty  weeks,  or  nine  calendar  months. 

Have  you  any  case  that  has  &llen  under  your  imme* 
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diate  observation,  in  which  that  time  haa  been  ex-  XMlne. 
ceeded? 

I  have  the  case  of  my  own  wife. 

Have  the  goodness  to  state  the  particulars  of  that 
case,  and  the  length  of  time  to  which  the  protraction 
extended. 

In  the  year  1817,  the  last  period  of  her  menstruation 
took  place  I  believe  about  the  Hth  of  September;  <m 
the  14th  of  October  expected  menstruation  was  looked 
for,  it  did  not  take  place ;  immediately  after  this  period 
all  the  symptoms  of  pregnancy  followed,  such  as  sick- 
ness, heartburn,  pains  in  the  breasts,  the  ring  round  the 
navel  became  dark,  which  I  consider  one  of  the  most 
principal  symptoms  of  pregnancy  in  the  first  child. 
Those  symptoms  went  on  until  the  second  week  in  Ja- 
nuary, when  she  quickened;  she  was  not  delivered 
however  till  the  14th  of  August  following.  Her  father, 
who  has  been  a  very  eminent  accoucheur  in  Norfolk 
and  Suffolk  for  the  last  five-and-twenty  years,  was  pre^ 
sent  with  her  during  this  period ;  it  was  his  opinion  as 
well  as  mine. 

(Mr.  Attorney-General.) —You  will  have  the  good- 
ness to  state  your  own  opinion. 

My  opinion  was  that  she  was  in  the  family-way  in 
October.  This  book  is  a  memorandum-book  of  the 
year  1817,  where  it  will  fq>pear  that  she  menstruated 
regularly  from  the  commencement  of  the  year. 

Was  that  book  kept  by  yourself? 

Kept  by  her. 

The  entries  are  hers  P 

Yes, 
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J.  Sdnne.  (Mr.  Tiftdal.) — Were  you  by  at  the  time  that  entry 
was  made  ? 

I  was  by  at  the  time. 

You  saw  the  entries  made  ? 

I  did.  It  appears  by  this  book  that  she  menstruated 
on  the  14th  of  September;  on  the  14th  of  October,  or 
about  that  time,  menstruation  was  expected;  conse- 
quently, on  the  16th  of  October  is  marked  "  one  week  **, 
and  it  goes  on  regularly  "  two,  three  ". 

(Mr.  Attorney-General.) — ^Do  you  mean  to  say  you 
looked  at  all  those  entries  at  the  time  ? 

Yes.  It  goes  on  throughout  the  whole  year,  until  on 
the  25th  of  December  is  marked  **  eleven  ".  She  was 
not  delivered  till  the  14th  of  August 

(Mr.  Tindal.)— From  the  14th  of  October  to  the  14th 
of  August  is  ten  calendar  months  ? 

Yes. 

From  your  judgment,  and  the  observations  you  made, 
must  the  pregnancy  or  not  have  commenced  before  the 
14th  of  October  ? 

It  might  have  commenced  only  immediately  before, 
on  the  ISth  or  14th  of  October,  just  at  the  period  when 
menstruation  ought  to  have  taken  place ;  but  it  might 
have  been  a  week  or  a  fortnight  previous  to  that  time. 

What  is  the  usual  course  which  medical  men  take  in 
reckoning  the  time,  as  to  dating  from  a  menstruation 
which  has  ceased  ? 

They  generally  allow  a  fortnight  either  way. 

Do  they  in  general  find  that  calculation  correspond 
with  the  truth  ? 

Yes. 
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Have  you  any  other  instance  in  which  you  can  state  a  ^' 
protracted  gestation  to  have  taken  place  ? 

Not  with  such  confidence  as  the  present  one. 

Have  you  any  other  in  which  you  can  state  it  with  a 
sufficient  degree  of  confidence  to  justify  the  statement 
of  it  here  ? 

As  I  did  not  anticipate  being  examined  before  the 
House  of  Lords  on  a  circumstance  of  this  kind^  I  did 
not  make  notes  of  those  circumstances. 

Combining  the  experience  you  had  in  this  particular 
instance  with  your  general  experience,  in  your  judgmentt 
oottid  a  child  b^otten  on  the  30th  of  January  be  or  not 
bom  on  the  7th  or  8th  of  December,  that  is  310  or  311 
days? 

From  this  case  and  others,  I  am  induced  to  believe  it 
possible. 

Cross-examined  by  Mr.  Attorney-General. 

Have  you  conversed  on  this  case  before  ? 

It  has  been  the  subject  of  conversation  with  herself^ 
and  her  fittber,  and  me,  ever  since  it  took  place. 

Not  only  with  her  father  and  herself  but  with  many 
other  people,  has  it  not? 

Indeed  I  cannot  say. 

Have  you  never  conversed  with  any  body? 

Since  I  have  been  summoned  to  this  house  I  have. 

You  continued  to  live  with  Mrs.  Sabineduring  this  time? 

Idid. 

Where  were  you  living  at  that  time  ? 

At  Yarmouth  in  Norfolk. 
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J.  Sabine.         And  jTou  livcd  With  her  as  usual  ? 
As  usual. 

Did  you  put  dowa  in  the  book  the  date  of  the  quicken- 
ing? 

I  did  not,  because  I  felt  the  quickening  myself. 
When  was  it  your  attention  was  first  drawn  to  consi- 
der the  date  of  the  quickening? 

By  my  wife's  desiring  me  to  feel  the  motion  of  the 
child. 

How  do  you  know  it  was  the  second  of  January? 
It  was  the  second  week  in  January. 
What  impressed  upon  your  mind  that  it  was  the 
second  week  in  January  ? 

I  recollect  the  circumstance  particularly. 
What  combined  the  circumstance  with  the  date ;  it  is 
a  long  while  since  ? 

We  considered  the  time  she  would  be  brought  to  bed 
from  the  time  of  her  ceasing  to  menstruate,  and  the  time 
of  her  quickening. 

You  would  calculate  "naturally  from  the  time  of  Vier 
ceasing  to  menstruate? 
Not  always. 

What  calculation  would  you  make? 
The  usual  period  is  sixteen  weeks  from  conception, 
sometimes  it  takes  place  much  earlier,  and  sometimes 
later. 

How  much  earlier,  and  how  raudh  later? 
Sometimes  it  is  protracted  to  the  twenty-fifth  week, 
and  instances  are  on  record  of  so  early  a  period  as  the 
twelfth  week ;  I  do  not  speak  from  my  own  observation 
of  that,  but  from  the  records  of  other  medical  men. 
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From  Che  knowledge  you  have  as  a  medical  man  ?        J*  Ssbiae. 

Yes. 

Then  a  calculation  from  the  time  of  quidcening  must 
be  much  more  correct  than  from  the  time  of  concep- 
tion? 

Yes. 

What,  as  far  as  your  own  observation  and  knowledge 
goes,  has  been  the  devij^n  as  to  quickening;  what  is 
the  nsiial  time? 

Usually  about  the  sixteenth  week. 

How  far  have  you  yourself  known  it  to  go  bqrond 
the  sixteenth  week  ? 

As  (kr  as  two  <Nr  three  weeks. 

How  far  have  you  known  it  to  anticipate? 

In  this  case  I  believe  it  took  place  very  early. 

How  many  children  have  you  had? 

Four. 

Was  this  the  eldest? 

Yes. 

It  was  the  first  child  your  wife  had  ? 

Yes. 

It  was  bom  in  1817? 

In  1818. 

Of  what  size  was  the  child  when  bom  ? 

A  very  large  child  indeed. 

Does  a  child  continue  to  grow  during  the  whole  time 
it  is  in  the  womb  after  it  begins  to  live  ? 

I  cannot  answer  that  question. 

You  are  a  medical  man? 

I  am. 

i2 
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J,  8MB9.         What  is  your  particular  pursuit  as  a  medical  man  f 

As  an  accoucheur. 

As  a  midwife? 

Yes. 

How  long  have  you  been  in  practice? 

About  eight  years. 

Where  has  your  practice  been  ? 

At  Yarmouth  in  Norfolk  and  London. 

How  long  in  Norfolk,  and  how  long  in  London? 

I  have  been  in  London  about  two  years.  A  part  of 
my  practice  was  in  Herefordshire,  where  I  had  the 
charge  of  a  dispensary,  where  I  had  a  great  many  mid- 
wifery patients ;  afterwards  in  Norfolk,  and  afterwards 
in  London. 

Where  was  your  medical  education? 

It  commenced  in  Paris. 

How  long  were  you  in  Paris? 

Fourteen  or  fifteen  months. 

Where  did  you  afterwards  pursue  your  education  ? 

In  London. 

You  stated  that  you  came  from  Yarmouth  to  London 
to  practise  ? 

That  was  afterwards. 

With  whom  were  you  in  London? 

I  was  a  pupil  of  Sir  Everard  Home. 

For  what  period? 

I  was  for  fifteen  months  in  St  George's  Hospital. 

Are  there  cases  of  midwifery  there? 

No,  none. 

Sir  Everard  Home  practises  as  a  surgeon  ? 
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He  18  the  sui^peon  of  that  hospital.  J- 

Where  did  you  continue  your  practice  or  education 
as  an  accoucheur? 

I  have  stated  in  Herefordshire,  at  Yarmouth,  and  in 
London. 

Where  was  your  education  in  midwifery  in  London ; 
St  George's  Hospital  does  not  afibrd  facilities  for  that 
information  ? 

I  pursued  it  in  Paris,  and  in  London  I  attended  the 
lectures  of  Doctor  Thynne. 

For  what  time  ? 

I  attended  three  courses  of  lectures. 

That  was  the  whole  of  your  education  in  London  as 
to  that  department? 

Yes,  as  to  that  department 

The  instance  of  the  birth  of  this  child  took  place  in 
the  year  1817? 

Yes. 

Your  medical  education  began  in  Paris  in  the  year 
1815? 

Yes. 

Cross-examined  by  Mr.  Adam« 

You  have  stated  that  you  had  no  conversation  with 
medical  men  on  the  subject  of  your  wife's  delivery  until 
^fter  you  were  summoned  here  ? 

Excqpt  with  her  father. 

\^th  no  medical  man  at  all  ? 

With  no  other. 
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J.  Sabine.         Did  you  ever  have  any  cotiTersation  with  Doctor 
Paris  upon  this  subject? 
Not  till  after  I  was  summoned  here. 

Dr.  s.  Dr.  Samuel  Merriman^  by  Mr.  Tindal. 

IdeniBUuw 

Yott  are  a  physician,  and  also  an  accoucheur  ? 

Yes. 

Have  you  been  long  in  the  practice  of  that  dq)art- 
ment  of  medicine  ? 

About  thirty  years. 

Has  your  practice  been  carried  on  ill  London  ? 

Entirely. 

Has  it  been  carried  on  extensively? 

Yes,  I  may  say  it  has* 

Where  did  you  originally  take  your  degree  ? 

At  Aberdeen ;  an  honorary  degree  from  Aberdeen. 

How  long  ago  is  that? 

Fifteen  years,  I  think. 

Were  you  before  that  practising  midwifery  as  a  sur* 
geon? 

Yes,  I  was. 

During  your  experience,  what  do  you  consider  to  be 
the  period  of  gestation  of  a  female? 

The  ordinary  time  certainly  about  forty  weeks,  280 
days. 

Have  you  had  within  your  own  experience  cases  in 
which  that  ordinary  time  has  been  exceeded? 

I  have  had  within  my  own  experience  cases  in  which  the 
time  from  which  the  female  dated  has  exceeded  280  days. 
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Assamine  those  dates  to  be  correct,  how  lone  has  it  ^  ^ttd. 

^  man 

exceeded  the  term  of  280  days? 

Some  285;  some  287;  two  or  three  296;  one  SOS; 
one  S09  days. 

Have  you  any  reason  to  doubt  that  the  information 
given  to  you  was  correct  ? 

I  have  no  reason  to  doubt  with  regard  to  several  of 
the  cases ;  as  to  some  perhaps  I  have  doubts. 

Have  the  goodness  to  begin  with  that  case  in  which 
you  feel  no  reason  to  doubt;  how  long  was  the  period 
exceeded  in  that  case  ? 

I  will  beg  to  refer  to  a  memorandum. 

Is  that  paper  in  your  hand  in  your  own  hand-writ- 
ing? 

It  is. 

Is  it  a  note  made  at  the  time  ? 

It  is  a  copy  from  a  note  made  at  the  time. 

A  copy  from  a  note  in  your  own  book  ? 

Yes. 

(Mr.  Adam). — From  what  book  ? 

A  book  which  I  constantly  keep,  and  in  which  I  put 
down  occurrences  that  appear  to  me  extraordinary. 

Mr.  Adam  objected  to  the  witness  referring  to  this 
paper. 

(Mr.  Undal.) — Are  you  able  to  speak  to  the  dates 
without  looking  to  the  paper  before  you  ? 

I  believe  I  can,  as  far  as  correctness  is  concerned, 
but  I  do  not  know  that  I  can  state  the  day  of  the  month, 
or  the  day  of  the  year;  with  regard  to  one  of  them  I 
can  speak. 

Bringing  your  recollection  to  that  case,  in  which  you 
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8.  Merri.      feel  no  doubt  upon  the  information  which  was  given  to 
you,  how  long  did  the  period  exceed  the  ordinary  time? 

The  case  was  this : — A  lady  had  borne  six  or  seven 
children ;  she  always  calculated  her  reckonings  from  the 
last  day  on  which  her  monthly  period  ceased ;  on  this 
occasion  she  was  perfectly  well  on  the  7th  of  March,  and 
from  some  circumstances  which  I  did  not  press  to  know, 
she  said  that  she  supposed  herself  to  have  conceived  on 
the  8th  of  March.  She  engaged  me  about  the  month 
of  November  or  October,  I  am  not  certain  which,  to 
attend  her,  and  said  she  should  lie-in  the  beginning  of 
the  month  of  December,  and  she  said  I  am  glad  it  will 
be  so  early  in  the  month  because  the  children  will  not 
then  be  at  home  for  the  holidays.  This  lady  was  de- 
livered on  the  11th  of  January,  making  it,  if  I  am  not 
very  incorrect  in  my  calculation,  309  days. 

Have  you  any  other  case  in  your  recollection  where 
there  has  been  an  excess  of  the  time? 

I  have  no  case  so  strong  in  my  recollection  as  that 
where  the  period  has  been  so  long  as  d09  days ;  but  I 
have  where  the  period  was  of  a  shorter  duration,  per- 
haps forty-two  weeks  and  one  or  two  days. 

Have  the  goodness  to  state  the  circumstances  of  that 
case. 

I  was  engaged  to  attend  a  lady  who  stated  that  she 
expected  to  be  confined  in  the  month  of  July.  I  had 
occasion  to  go  out  of  town  in  the  month  of  July,  and  I 
called  upon  her  to  know  how  long  I  might  venture  to 
be  absent  before  she  was  likely  to  want  me.  She  said 
she  certainly  should  not  go  more  than  another  fortnight; 
she  however  was  not  put  to-bed  till  more  than  a  month 


after  the  time  I  saw  her,  making  forty-two  weeks  and  S.  Meni- 
one,  two,  or  three  days,  I  do  not  exactly  recollect  which; 
the  notes  I  have  in  my  pocket  would  tell  me  the  num- 
ber of  days,  but  it  was  about  forty-two  weeks  and  two 
days. 

Do  you  know  the  date  of  the  last  ? 

I  suppose  it  must  have  been  probably  about  the  year 
1817. 

Do  you  recollect  any  case  where  you  have  had  the 
care  of  a  patient  for  a  longer  period  than  the  one  you 
have  mentioned  last  ? 

There  is  another  case  of  a  patient  who  was  SOS  days 
from  the  time  at  which  she  last  had  seen  her  monthly 
period. 

When  did  that  case  occur  ? 

In  the  year  182S,  I  think. 

Were  you  called  in  at  an  early  part  of  the  case? 

I  saw  the  lady,  I  suppose,  when  she  was  about  five 
months  advanced  ? 

Did  you  attend  her  from  that  time  up  to  the  time  of 
the  delivery  ? 

I  saw  her  occasionally,  but  not  once  a  day,  or  perhaps 
once  a  week ;  I  saw  her  perhaps  every  ten  days  or  fort- 
night 

Did  you  see  her  as  often  as  a  medical  adviser  b  usually 
called  in? 

Yes;  there  being  nothing  particular  to  call  for  his 
attention. 

Were  you  able,  by  any  symptoms,  to  form  any  idea 
whether  she  was  correct  in  the  period  she  fixed  for  con- 
ception ? 


122 

s.  Merri-         J  have  no  reason  to  think  she  was  incorrect. 

noaik 

Then,  assuming  her  to  be  correct,  an  interval  of  SOS 
days  occurred  before  her  delivery? 

Yes. 

Are  there  any  other  particular  cases  to  which  you 
would  refer? 

I  think  those  three  I  have  mentioned  are  equal  in 
strength  to  any  others  that  I  can  mention. 

Upon  the  whole,  judging  by  your  experience,  in  your 
judgment  could,  or  could  not  a  child  which  was  begotten 
the  SOth  of  January  be  protracted,  as  to  its  birth,  until 
the  7th  or  8th  of  December. 

I  think  such  an  occurrence  is  very  possible. 

Cross-examined  by  Mr.  Attorney-General. 

The  three  hundred  and  three  days  you  have  stated 
are  calculated  from  what  period  ? 

From  the  time  at  which  the  last  appearance  of  the 
menstruation  ceased,  from  the  termination  of  the  monthly 
period. 

Was  that  the  case  of  a  married  woman  ? 

The  case  of  a  married  woman. 

It  was  three  hundred  and  three  days  from  the  cessa- 
tion? 

Yes. 

Calculating  from  the  next  period,  you  would  deduct 
twenty-eight  days  from  that? 

Certainly. 

And  the  intercourse  which  produced  conception  migKt 
have  been  the  day  previous  to  the  next  period? 


That  is  possible.  S.  M«rri- 

nun* 

Or  at  any  day  during  the  interval  ? 

That  is  possible,  certainly. 

And  just  as  probable,  perhaps  ? 

I  am  not  quite  sure  as  to  the  probability,  but  possi- 
ble, certainly. 

The  one  of  forty*two  weeks  and  two  days,  was  that 
the  case  of  a  married  woman  also? 

Yes. 

In  that  case  you  were  not  called  in  till  a  short  time 
before  the  woman  expected  to  be  delivered  ? 

A  few  months,  two  or  three  months  before. 

The  forty-two  weeks  and  two  days  in  that  case  are 
also  calculated  from  the  period  when  the  menstruation 
ceased? 

Yes. 

So  that,  if  the  intercourse  which  produced  the  child 
had  taken  place  precisely  in  the  middle,  between  the 
two  menstruations,  it  would  have  been  a  period  of  forty 
weeks? 

Exactly  so. 

Which  is  all  in  the  regular  and  natural  course  of 
things? 

Which  is  all  in  the  regolar  and  natural  course  of 
things* 

The  first  was  also  the  instance  of  a  married  woman 
living  with  her  husband  ? 

Yes. 

The  calculation  is  made  on  the  same  principle  there 
abo? 

Pnecisdy  Mh 
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s.  Meni-  What  was  the  number  of  days  ? 

Three  hundred  and  nine  days. 

Menstruation  ceased  on  the  7th  of  March,  and  you 
calculated  from  the  8th  of  March  your  S09  days  ? 

I  calculated  from  the  8th  of  March,  because  the  lady 
said  there  were  particular  reasons  which  led  her  to  be- 
lieve that  she  fell  with  child  on  the  8th  of  March.  She 
was  a  very  virtuous,  modest  woman ;  and  it  did  not  be- 
come me  to  ask  what  her  particular  reason  was. 

Though  a  very  virtuous,  modest  woman,  she  was  still 
living  with  her  husband  ? 

Yes. 

And  though  a  very  virtuous  and  modest  woman,  she 
might  have  had  intercourse  with  her  husband  subse- 
quently? 

Yes ;  and  therefore  she  had  no  reason  to  conceal  any 
fiu:t  from  me. 

How  soon  did  you  see  her  after  the  8th  of  March  ? 

I  am  not  sure  whether  in  October  or  November. 

You  saw  her  at  a  long  interval  after  the  supposed 
cause  of  conception  ? 

Certainly. 

If  you  were  to  take  the  twenty-eight  days,  the  inter- 
val between  the  two  menstruations,  from  the  whole 
number  of  days,  it  would  be  all  in  the  ordinary  course 
of  things  ? 

It  would  then  exceed,  by  a  few  days,  for^  weeks. 

By  only  one  or  two  days  ? 

One  day. 

If  the  intercourse  which  produced  the  child  had  been 
upon  the  day  preceding  the  next  menstruation,  or  the 
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next  period  of  menstruation,  the  child  would  have  been  ^*.^*^ 
bom  in  due  time? 

Certainly. 

That  observation  applies  to  all  the  three  cases  ? 

Unquestionably. 

Cross-examined  by  Mr.  Adam. 

The  only  reason  you  had  to  think  that  conception  did 
not  take  place  the  day  before  the  expected  menstruation 
was  the  statement  by  the  lady,  that  she  imagined  she 
had  conceived  on  the  8th  ? 

Not  only  on  that,  because  I  conceive  that  impregna- 
tion is  by  no  means  so  common  the  day  before  the  ex- 
pected term  of  menstruation  as  it  is  the  day  after  the 
menstruation  has  ceased. 

One  day  before  the  menstruation  b  not  so  likely  as  a 
longer  period  ? 

Certainly  not 

But  the  lady  did  not  state  to  you  the  grounds  on 
which  she  formed  the  supposition  of  her  having  con- 
ceived on  the  8th  of  March  ? 

No. 

Re-examined  by  Mr.  Tindal. 

Although  it  was  so  long  after  as  October,  did  she  at 
once  fix  upon  the  date  you  have  stated  to  the  house? 

Certainly. 

Are  there  any  other  circumstances  besides  that  arising 
fiom  menatmation,  fipom  which  a  medical  man  can  Sana 
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s.  Meni-  ^n  opinion  as  to  the  time  of  conception,  adverting  par* 
ticuiarly  to  the  quickening  of  the  child  ? 

There  are  other  symptoms  by  which  he  might  be  led 
to  infer  the  impregnation  ;  but  all  of  those,  I  conceive, 
are  secondary  to  the  grand  symptom  of  the  cessation  of 
the  menstrual  period. 

Is  there  any  other  ground  on  which  judgment  can  be 
formed  as  to  the  time  at  which  impregnation  takes  place, 
that  is,  whether  it  is  shortly  after  the  preceding  men<- 
struation,  or  shortly  previously  to  the  expected  subse- 
quent one  ? 

I  am  generally  in  the  habit  of  calculating  from  the 
time  at  which  menstruation  ceased ;  I  reckon  280  days 
from  the  time  of  the  cessation  of  the  monthly  period ; 
and  reckoning  280  days,  I  find  that  I  am  generally  cor- 
rect in  the  calculation  of  the  period  at  which  the  lady  is 
to  be  delivered. 

Is  there  any  general  opinion  to  which  belief  is  given 
amongst  practitioners,  as  to  the  time  at  which  impreg- 
nation takes  place  ? 

The  general  belief  I  &ncy  is,  that  it  takes  place  soon 
after  the  menstrual  period. 

(Mr.  Attorney-General.) — Does  the  child  continue  to 
grow  in  the  womb  up  to  the  very  period  of  the  delivery? 

I  presume  that  it  does. 

So  that  if  the  delivery  were  protracted  beyond  the 
nine,  and  to  the  verge  of  ten  months,  supposing  that 
possible,  the  child  would  be  larger  than  if  bom  at  nine 
months  ? 

I  am  not  quite  sure  upon  that  point ;  it  dqpends  upon 
the  period  at  which  (admitting  the  fact  that  a  womnt 
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may  go  more  than  forty  weeks)  there  was  a  cessation  of  s.  Mmi- 
the  growth  of  the  child. 

The  question  is,  whether  the  child  continues  to  grow 
till  the  labour  takes  place ;  is  it  not  nourished  till  the 
labour  takes  place  ? 

Yes ;  but  the  question  is  when  the  nourishment  be- 
gins. 

At  whatever  period  it  commences,  as  soon  as  the 
child  is  a  living  child,  and  begins  to  grow,  does  not  the 
nourbhment  continue  to  supply  it^  and  does  not  it  con- 
tinue to  grow  up  to  the  period  of  delivery  ? 

Certainly. 

So  that  if  the  delivery  is  protracted  to  ten  months  it 
would  still  continue  to  grow,  and  would  be  in  all  proba- 
bility a  larger  diild  than  if  born  at  nine  months  ? 

One  must  sometimes  draw  one's  inferences  from  ana- 
logy. I  have  known  more  than  one  instance  where  a 
child  has  been  inoculated  for  the  small-pox;  according 
to  the  ordinary  course  of  things,  where  a  child  has  been 
inoculated  for  the  smdl-pox,  the  virus  inserted  in  the 
arm  of  the  child  will  in  two  or  three  days  produce  a 
vesicle,  which  ultimately  enlarges,  and  the  small-pox  is 
generally  diffused  throughout  the  constitution,  and  the 
person  has  a  very  full  eruption  of  pustules ;  but  though 
it  is  the  ordinary  course  of  things,  though  it  is,  I  may 
say,  the  law  of  small-pox  inoculation,  that  the  index 
should  shew  itself  at  the  end  of  two  or  three  days,  I 
have  known  seven,  eight,  nine,  or  ten  days  elapse  before 
it  shews  itself.  I  think  also  that  the  ovum  passing  from 
the  ovarium  into  the  uterus  may  not  immediately  excite 
the  action  of  the  uterus ;  it  may  lie  there  in  a  more  or 
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8.  MoRi-  less  dormant  state,  and  the  action  may  not  be  set  up  in 
the  uterus  for  four  or  five  days,  or  a  fortnight  after- 
wards. 

The  question  does  not  refer  to  possible  and  extreme 
cases ;  but  would  not,  in  all  probability,  the  child  be 
larger  if  bom  at  the  expiration  of  the  tenth  than  the 
ninth  month  ? 

Certainly. 

Re-examined  by  Mr.  Tindal. 

On  the  subject  of  protracted  gestation,  have  (here 
been  experiments  tried  as  to  other  animals,  not  the 
human  species  ? 

I  cannot  speak  to  such  experiments  from  my  own 
knowledge,  only  from  what  I  have  understood. 

What  were  the  experiments  which  you  know  of? 

Dr.  Leahe,  who  formerly  gave  lectures  on  midwifery 
in  this  town,  states,  that  in  Egypt,  where  it  is  usual  to 
hatch  chickens  by  heat,  the  eggs  being  put  at  the  same 
time 

(Mr.  Attorney-General) — Are  you  speaking  of  ex- 
periments of  which  you  were  witness,  or  the  result  of 
which  has  been  communicated  to  you  ? 

I  stated  it  was  an  experiment  I  had  heard  o£ 

The  Attorney-General  objected  to  the  evidence. 

(Mr.  Tindal.)— Is  Dr.  Leahe  aUve  ? 

He  is  not 

(Mr.  Attomey-GeneraL) — In  your  judgment,  can 
there  be  any  interval  between  the  connexion  which  takes 
place  between  the  sexes  and  the  conception;  does  not 
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impregnation  take  place  immediately,  and  conception  S.  Mem- 
also? 

Unquestionably,  if  impregnation  takes  place,  concep- 
tion must  take  place. 

Does  not  impregnation  take  place  either  immediately 
or  not  at  all? 

Sorely. 

So  that  conception  must  follow  the  act  of  impregna- 
tion immediately  ? 

Unquestionably ;  conception  takes  place  in  the  ova- 
rium, and  the  ovum  descends  into  the  uterus. 

You  conceive  there  may  be  a  difference  in  the  descent 
of  the  ovum  into  the  uterus  ? 

Yes. 

That  is  mere  speculation  ? 

It  is  known  that  the  ovum  does  descend. 

As  to  the  interval  of  time,  that  is  conjecture  ? 

That  is  partly  conjecture,  certainly. 

(Mr.  Undal.)-— Are  there  any  books  which  have  been 
written  upon  the  subject  of  protracted  gestation  which 
are  received  as  books  of  authority  by  practitioners  ? 

There  have  been  a  great  number  of  works  published 
upon  that  subject,  and  some,  I  apprehend,  are  no  au- 
thority whatever. 

(Mr.  Attorney-General.) — Would  you  pin  your  faith 
on  Livy  upon  such  a  subject  ? 

Certainly  not 

(Mr.  TindaJ.) — Do  you  know  the  works  of  M.  Tes- 
ter? 

I  have  heard  of  them,  but  never  read  them. 

(Mr.  Attorney-General.) — Would  you  pin  your  judg- 
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s.  Mcni.  ment  on  Mr.  Haller's  judgment,  as  expressed  in  his 
work  upon  this  point? 

Whatever  Haller  asserts  upon  his  own  knowledge  I 
would  believe ;  but  there  is  a  great  deal  in  Haller  which 
is  not  upon  his  own  knowledge. 

Mauriceau^  ? 

Mauriceau  relates  upon  his  own  authority  several 
cases  of  protracted  gestation.  I  should  be  disposed  to 
place  some  confidence  in  whatever  Mauriceau  states. 

What  was  Mauriceau  ? 

A  practitioner  of  siidwifery  at  Paris  for  many  years. 

A  great  variety  of  causes  will  suspend  menstruation  ? 

Yes. 

May  it  be  entirely  suspended  for  that  term,  so  as  not 
to  occur  again  till  the  next  stated  interval  ? 

I  have  no  doubt  such  a  thing  may  be. 

If  that  were  the  case,  do  you  conceive  the  woman 
might  conceive  in  the  mean  time  P 

I  suppose  it  is  possible,  but  I  believe  it  is  very  rare. 

What  would  be  the  diflBculty  in  the  way  of  that? 

The  uterus  would  be  labouring  under  some  disease^ 
and  would  be  therefore  less  likely  to  become  iropreg* 
nated. 

Dr.  H.  D»-  Dr.  Henry  Davis,  by  Mr.  Tindal. 

Are  you  a  physician  ? 
I  am. 

*  It  should  be  observed  that  Mauriceau  lived  at  a  period  when  the  science 
of  surgery  was  much  less  perfect  than  at  present :  he  was  the  contemporary  of 
Dr.  Hugh  Cbamberlen,  wlio  translated  his  Principles  of  Midwifery.  !!• 
died  at  an  advanced  i^e^  in  the  year  1709. 
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Where  are  you  established  in  practice  ?  H.  Dtvti. 

In  London. 

How  long  have  you  been  in  practice  as  a  physician  ? 

Ten  years  in  London. 

Were  you  in  the  profession  before  that  ? 

I  have  been  in  the  profession  these  twenty  years  and 
upwards. 

Where  were  you  educated  for  the  profession  ? 

Principally  in  London,  in  Paris,  and  Eklinburgh  also. 

Where  did  you  take  your  degree  ? 

I  am  a  licentiate  of  the  College  of  Physicians  in 
London. 

Have  you  been  in  extensive  practice  during  any  part 
of  this  time  ? 

I  have  practised  midwifery  upwards  of  twenty  years. 

Have  you  been  in  an  extensive  business  in  mid- 
wifery? 

Yes,  I  have  for  the  last  ten  years. 

Without  inquiring  into  the  ordinary  time  of  gesta- 
tion, of  which  we  have  heard  so  much,  in  your  expe- 
rience have  you  known  any  case  of  extraordinarily  pro- 
tracted gestation  ? 

In  my  experience  I  have  not,  except  in  one  instance, 
and  then  I  was  led  to  believe  it  was  owing  to  some  mis- 
take of  the  patient. 

Although  not  in  your  own  experience,  have  you  had 
any  case  of  that  sort  under  your  observation  ? 

One  remarkable  case. 

Have  the  goodness  to  state  the  facts  of  that  case. 

(Mr.  Attorney-General.)— Were  you  personally  ac- 
quainted with  idl  the  facts  ? 

k2 
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H.  DaTis.  I  am  perfectly  acquainted  with  the  persons  who  com- 
municated it  to  me. 

You  were  not  yourself  present  during  any  part  of  the 
scene  ? 

I  did  not  attend  the  female  as  a  patient 

(Mr.  Tindal.) — Were  you  from  time  to  time  attending 
upon  her,  so  as  to  know  the  facts  you  are  about  to  relate  ? 

No,  I  was  not. 

What  you  were  about  to  state  is  something  which  has 
been  communicated  to  you  by  some  female  ? 

Yes. 

You  did  not  yourself  attend  her  ? 

I  did  not. 

Dr.  R.  B.  Dr.  Richard  Byam  Denison,  by  Mr.  Tindal. 

Deaioon. 

I  believe  you  are  a  physician  ? 

I  am. 

Where  do  you  practise  ? 

In  London. 

Has  your  practice  been  extensive  in  the  line  of  mid- 
wifery ? 

Certainly. 

What  instances  have  occurred  in  your  practice  in 
which  the  natural  time  of  gestation  has  been  exceeded 
before  the  birth  of  the  child  ? 

I  merely  know  one,  and  I  cannot  positively  speak  to 
the  fact  of  that  one. 

What  do  you  call  the  natural  time  of  gestation  ? 

Nine  calendar  months,  or  280  days. 

That  being  in  your  judgment  the  ordinary  time,  will 
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you  state  any  instance  in  which  that  time  has  been  ex-  R*  B.  De- 
ceeded? 

In  one  particular  case  a  lady  went  nearly  three  weeks 
over  the  usual  time. 

At  what  period  of  the  gestation  of  that  lady  were  you 
called  in  to  attend  her  ? 

About  a  month  before  her  expected  accouchement 

Did  you  judge  from  any  circumstances  or  symptoms 
that  you  observed  yourself,  that  that  was  the  period  at 
ivhich  her  delivery  might  be  expected  ? 

Certainly ;  it  was  her  third  pregnancy. 

On  what  do  you  ground  your  calculation  that  that 
pregnancy  was  beyond  the  usual  time  ? 

More  particularly  from  the  narration  of  the  lady  her- 
self. 

You  had  no  means  of  knowledge,  of  your  own  actual 
knowledge,  prior  to  the  time  when  you  were  called  in  ? 

Decidedly  not     Certainly  not 

(By  a  Lord.) — Have  you  any  objection  to  state  tlie 
name  of  the  lady  ? 

I  should  beg  to  be  excused ;  it  is  professional  confi- 
dence. 

(Mr.  Tindal.) — On  what  do  you  ground  your  judg- 
ment that  she  exceeded  the  natural  time  of  pregnancy? 

From  the  account  she  gave  me  of  the  expected  time 
of  her  labour. 

What  account  did  she  give  you  ? 

That  she  expected  about  the  middle  of  such  a 
month. 

Did  you  examine  her  in  order  to  see  whether  the 
ground  of  her  opinion  was  a  just  one  ? 
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R.  B.  De-  Not  particularly ;  because  I  bad  no  reason  to  doubt 
her  accuracy  any  more  than  that  of  any  other  patient. 

Did  you  ask  no  question  as  to  other  circumstances 
which  would  have  guided  your  own  judgment? 

It  is  not  a  common  thing  to  do  so;  when  a  lady 
comes  to  me,  I  ask  when  she  expects  to  be  confined)  and 
I  make  a  memorandum  of  it. 

(Mr.  Attorney-General.)— Do  you  not  find  women 
very  often  mistaken  ? 

Decidedly,  that  they  miscalculate  frequently ;  a  fort- 
night or  three  weeks  is  not  unusual. 

(Mr.  Tindal.)— Suppose  a  period  of  310  or  311  days 
elapsed  between  the  last  access  of  the  father  and  the 
birth  of  the  child,  could  that  child  be  the  product  of 
that  access  ? 

An  instance  of  that  kind  has  never  occurred  to  me 
atalL 

Have  you  formed  any  judgment  upon  it? 

No,  indeed  I  have  not. 

Ho  Wnfc  ^^'  Edward  James  Hopkins,  by  Counsel. 

You  are  the  principal  accoucheur  to  the  Westminster 
lying-in  institution  ? 

I  am. 

How  long  have  you  been  in  that  situation  ? 

I  have  been  in  that  situation  five  years. 

In  the  course  of  that  occupation  have  you  had  consi- 
derable  experience  ? 

The  average  number  of  patients  has  been  about  a 
thousand  a-year ;  but  I  cousider  the  whole  of  the  nuro- 
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ber  that  I  attended  to  amount  to  that,  for  I  attend  the  ^  J*  ^P- 
wives  of  most  of  the  soldiers  of  the  foot-guards,  in  ad- 
dition to  that  institution. 

Altc^ther  your  practice  amounts  on  an  average  to 
about  a  thousand  a-year  ? 

Yes. 

What  do  you  consider,  in  the  course  of  your  expe« 
rfence,  the  ordinary  period  of  the  gestation  of  a  woman  ? 

The  ordinaiy  period  is  about  280  days. 

Have  you  known  that  time  in  any  instance  exceeded? 

I  hare  known  it  in  one  most  positive  case. 

Have  the  goodness  to  state  the  circumstances  of  that 


May  I  first  state  a  case  that  occurred  to  my  late 
fiuher'? 

Were  you  living  with  your  father  at  the  time  ? 

No;  the  case  occurred  about  twenty-four  years  ago. 

(By  a  Lord.) — Is  your  &ther  alive  ? 

He  is  not;  but  the  case  was  most  conclusive;  but 
that  is  not  the  case  which  I  now  refer  to :  that  was  what 
first  grounded  my  conviction  as  to  the  possibility. 

(Mr.  Attorney«General.)— It  was  reported  to  you  by 
your  father  ? 

Yes. 

(Mr.  Tindal.)— In  the  first  instance  refer  to  the  case 
which  you  know  yourself. 

This  was  a  lady,  the  wife  of  a  merchant.  I  was  called 
in 

(Mr.  Adam.)— At  what  are  you  looking? 


•  This  is  the  case  of  Mr«,  Mitchell,  who  wa»  the  Iwt  witness  examined. 
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kins* 

(Mr.  Attorney-General.) — From  what  is  that  taken  ? 

From  the  lady  whom  I  attended. 

Was  it  taken  at  the  time  ? 

No,  not  at  the  time. 

(Mr.  Tindal.) — Put  the  note  in  your  pocket,  and  state 
the  fact  as  you  recollect  it 

I  was  engaged  to  attend  this  lady  in  September  1821 ; 
she  then  stated 

Mr.  Adam  submitted,  that  anything  the  lady  stated 
previous  to  the  witness  being  called  in  was  not  evidence. 

Mr.  Tindal  submitted,  that  the  condition  of  the  lady 
at  the  time  she  called  in  the  doctor  was  one  of  those 
facts  upon  which  he  must  be  informed,  in  order  to  en- 
able him  to  give  medical  advice  to  the  female  consulting 
him. 

The  counsel  were  informed,  that  in  the  opinion  of 
the  committee  this  was  merely  hearsay,  and  not  evi- 
dence. 

(Mr.  Tindal.) — Will  you  proceed  with  your  recollec- 
tion of  the  case  ? 

In  referring  to  my  note  I  have  made  a  mistake ;  it 
was  in  December,  not  September. 

Mr.  Attorney-General  objected  to  the  witness,  who 
had  been  told  to  rely  upon  his  recollection,  having  re- 
ferred to  the  note  privately  after  having  been  told  that 
he  was  not  to  look  at  it 

(Mr.  Tindal.)— Do  you  recollect  the  time  of  the  year? 

I  was  applied  to  only  a  few  days  back,  and  cannot 
recollect  every  particular  at  the  moment 

Was  it  in  the  winter  time  or  the  summer? 
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It  was  in  the  winter.  *  E.  J.  Hop. 

(Mr.  Attorney-General.) — Was  it  in  September  or 
October  ? 

From  the  note  I  have  in  my  pocket 


According  to  your  recollection  it  was  in  September  ? 

I  believe  it  was  in  December. 

(Mr.  Tindal.) — Can  you  recollect  whether  it  was  in 
the  one  month  or  the  other? 

It  was  in  December. 

(Mr.  Attorney-General.) — Do  you  recollect  that  from 
reference  to  your  note,  or  do  you  recollect  it  without 
referring  ? 

I  now  recollect  it,  because  it  has  been  brought  to  my 
mind. 

You  can  recollect  that  it  was  in  December  without 
reference  to  the  note  ? 

Now  I  can. 

(Mr.  Tindal.) — From  the  account  given  to  you  this 
woman  was  four  months  gone ;  what  did  you  observe  ? 

I  observed  the  abdomen  very  much  enlarged,  and 
from  every  appearance  it  was  a  four  months^  gestation. 

From  your  experience,  did  her  appearance  correspond 
with  a  four  months'  pregnancy  ? 

It  did  most  decidedly. 

Were  you  in  the  course  of  regular  attendance  upon 
that  lady  from  that  time  until  her  confinement? 

I  was,  almost  every  week. 

Did  the  subsequent  symptoms  that  occurred  agree 
with  or  contradict  the  opinion  you  had  before  formed  as 
to  the  time  of  her  pregnancy  ? 

The  gestation  went  on,  and  the  abdomen  still  in- 
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R^  J.  Hop.    creased  in  size,  and  1  have  no  reason  to  believe  other- 
wise. 

When,  in  point  of  fact,  was  that  lady  delivered  ? 

She  was  delivered  on  the  4th  of  June  in  the  following 
year. 

Upon  the  mode  of  calculation  which  you  have  adopt- 
ed, what  length  of  gestation  does  that  allow  p 

That  allows  ten  calendar  months. 

Is  that  the  only  instance  you  have  within  your  own 
knowledge  ? 

That  is  the  most  decisive  case  I  ever  remember. 

Have  you  had  other  experience,  without  going  to 
particular  cases,  which  has  enabled  you  to  form  a  judg- 
ment upon  the  possibility  of  exceeding  the  ordinary 
time? 

Patients  very  frequently  go  beyond  the  time  that  they 
calculated  at.  With  respect  to  this  case,  she  menstruated 
on  the  8d  of  June,  that  I  recollect  most  positively,  on 
the  dd  of  June  1821 ;  making  in  the  whole,  from  the 
time  of  menstruation  until  she  was  confined,  eleven 
months  and  a  day. 

Cross-examined  by  Mr.  Attorney-General. 

How  do  you  know  that  she  menstruated  on  the  5d  of 
June  1821  ? 

Because  I  made  an  inquiry. 

You  had  that  from  her  representation,  and  her  repre- 
sentation only  ? 

From  her  representation  only,  but  there  were  other 
symptoms  to  corroborate. 
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Tbat  was  five  months  before  you  were  called  in  ?         ^  '•  K°P* 

Yes. 

The  extension  of  the  abdomen  varies  with  difierent 
women  in  the  same  stage  of  pregnancy  ? 

It  does ;  but  it  was  of  that  size  that  I  could  have 
been  always  certain  she  was  that  &r  gone ;  it  was  of  a 
most  enormous  size. 

Does  not  it  vary  very  much  in  different  women  ? 

It  varies  in  different  women,  for  it  depends  in  some 
measure  on  the  size  of  the  child,  and  the  fluid  in  which 
the  child  is  contained;  some  women  have  more  than 
others. 

Does  it  not  vary  very  much  in  different  women  ? 

Yes,  it  does. 

In  some  women  the  abdomen  would  not  be  more  ex* 
tended  at  five  months  than  in  others  at  four  ? 

Or  at  seven. 

Some  will  not  be  more  extended  at  seven  tlian  others 
aifive? 

Yes. 

From  the  extension  of  the  abdomen  your  impression 
was,  that  she  was  four  months  gone  with  child? 

Yes,  combined  with  her  representation,  and  the  an- 
swers she  gave  to  some  questions  I  put  to  her ;  one 
question  I  put  to  her  was,  when  she  quickened.  It  ap- 
peared that  this  lady  quickened  the  fourteenth  week 
after  conception ;  she  had  prior  to  this  borne  five  chil- 
dren. 

All  this  is  from  her  r^resentation  ? 

We  have  no  other  way  of  judging  but  from  the  re- 
presentation of  our  patients. 
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this  case  ? 

That  I  do  not  recollect 

Do  you  recollect  how  long  it  was  before  you  were 
called  in  ? 

If  I  was  called  in  in  four  months  afterwards  it  must 
have  been  a  very  short  time. 

The  interval  between  the  period  of  conception  and 
the  period  of  quickening  varies  very  much  with  different 
women  ? 

Most  decidedly  it  does  in  different  women ;  but  the 
same  woman  will  generally  quicken  with  each  child  at 
the  same  period  throughout 

You  do  not  mean  to  say  that  it  is  universally  true, 
though  it  is  generally  so  ? 

Generally  so  it  is,  with  a  very  few  exceptions ;  but 
that  depends  upon  the  size  of  the  bony  cavity  which  the 
child  has  to  pass  through,  and  also  on  the  size  of  the 
child ;  but  where  the  children  are  of  the  same  size  they 
always  quicken  at  the  same^time. 

Had  you  ever  attended  this  lady  before  ? 

I  never  had. 

Then  her  period  of  quickening  you  had  merely  from 
her  representation  ? 

From  her  representation ;  we  have  no  other  way  of 
ascertaining. 

Was  she  a  mShrried  woman  ? 

She  was. 

Was  she  at  the  time  living  with  her  husband  ? 

She  was. 

Menstruation  is  very  often  suspended  by  disorder  ? 
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Vfic  E.  J.  Hop^ 

^^-  kins. 

By  cold  ? 

By  a  variety  of  causes. 


Cross-examined  by  Mr.  Adam. 

Does  your  memory  serve  you  as  to  the  time  in  De- 
cember when  you  were  called  in  ? 

I  do  not  recollect  the  date  in  December,  but  I  re- 
member its  being  in  the  winter,  and  about  December,  as 
1  have  before  stated, — ^in  December. 

Do  you  recollect  whether  it  was  the  1st  of  Decem- 
ber, or  the  31st? 

No,  I  cannot  state  that  fact 

It  might  have  been  the  Slst  of  December? 

No^  I  do  not  know  that  it  was. 

Does  your  memory  serve  you  ? 

No^  I  do  not  recollect  at  what  time  in  December. 

How  long  had  you  been  in  practice  at  this  time  ? 

I  had  been  in  practice  then  about  three  years. 

Your  father  was  a  midwife  in  his  lifetime  ? 

Of  great  celebrity. 

You  stated  that  you  had  conceived  an  opinion  as  to 
the  period  of  time  of  gestation  from  some  conversations 
with  your  father? 

From  some  conversations  with  my  father. 

You  had,  in  fact,  formed  no  opinion  upon  that  subject 
before  then  yourself;  you  had  formed  none  on  your  own 
experience  ? 

I  had  not  decided  merely  upon  the  case  my  father 


142 

B.  J.  Hop-  mentioned ;  I  had  an  impression  that  women  could  go 
beyond  nine  calendar  months. 

And  that  not  from  your  own  experience,  but  some- 
thing you  had  heard  from  somebody  else? 

From  the  experience  of  my  father,  and  the  nature  of 
that  case. 

(Mr.  Tindal.) — When  was  the  conversation  with  your 
father,  to  which  my  learned  friend  has  referred,  and 
what  was  the  nature  of  it? 

Mr.  Attorney-General  objected  to  the  evidence  of  this 
conversation. 

Mr.  Tindal  submitted,  that  the  conversation  having 
been  referred  to  by  Mr.  Adam,  and  the  grounds  of  the 
witness's  opinion,  as  connected  with  that  conversation, 
being  asked,  he  bad  a  right  to  ask  to  the  conversation. 

The  counsel  were  informed,  that  in  the  opinion  of  the 
committee  the  conversation  was  not  admissible. 

(Mr.  Tindal.) — You  have  stated  that  you  had  not  at- 
tended the  lady  before  that  confinement  ? 

I  did  not 

Have  you  attended  her  since  ? 

Yes. 

How  many  children  has  she  had  since  ? 

One.  The  child  in  this  instance  was  considerably 
larger  than  any  she  had  hitherto  borne;  the  labour  was 
so  tremendous,  and  had  impaired  her  general  health  so 
much,  that  in  this  instance  I  have  been  obliged  to  bring 
on  labour  at  the  seventh  month ;  the  child  was  so  much 
larger  than  it  would  be  in  the  ordinary  course  of  things. 

Was  the  child  born  alive  at  seven  months  ? 

It  was  bom  alive.     Her  general  health  required  it ; 
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I  am  confident  she  never  would  have  survived  if  I  had  ^-  J*  Hop- 
kins. 
not 

(Mr.  Attomey-GeneraL) — The  child  you  supposed  to 
have  been  bom  at  the  expiration  of  ten  months,  you  de- 
scribed as  a  remarkably  large  child? 

Yes. 

Supposing  it  possible  that  a  child  should  go  beyond 
the  usual  time,  the  probability  is,  that  the  child,  the 
nourishment  being  continued,  would  be  a  particularly 
large  child  ? 

Yes ;  beyond  nine  calendar  months. 

Assuming  it  to  be  possible  that  a  woman  could  go  ten 
months  instead  of  nine,  the  child  would  continue  to  be 
nourished  during  that  month  ? 

It  probably  might  not  get  very  much  larger ;  but  it 
was  in  this  instance  larger. 

Is  not  the  probability  that  it  would  be  a  large  child  ? 

I  should  imagine  so. 

If  you  were  to  find  a  child  particularly  small,  that 
would  be  an  argument  in  your  mind  against  that  ? 

No,  it  would  not;  because  there  are  exceptions  tx>  be 
made. 

Would  it  not  be  an  argument,  though  there  are  ex- 
oq>tions;  would  it  not  be  a  circumstance  from  which 
you  would  naturally  infer  that  the  woman  had  not  gone 
beyond  the  usual  time? 

If  I  were  to  see  the  child,  I  should  perhaps  form  a 
judgment  upon  that. 

(Mr.  Adam.) — You  have  stated,  that  in  this  particu^ 
lar  instance  the  labour  was  very  severe? 
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E,  J.  Hop.        Very  severe. 

How  long  did  it  last? 

It  lasted  eighteen  hours. 

(Mr.  Tindal.) — ^When  you  say  that  you  imagine  that 
the  child  would  be  remarkably  large,  do  you  mean  that 
it  would  be  remarkably  large,  absolutely  speaking,  or 
relatively  to  the  other  children  of  the  same  parents? 

To  the  other  children ;  that  is  what  I  wish  to  speak 
to. 

(Mr.  Attorney-General.) — When  a  child  is  born  at 
seven  months,  it  is  very  often  born  without  nails,  is  it 
not? 

I  should  place  very  little  credit  upon  the  growth  of 
the  nails. 

How  is  it  when  a  child  is  born  at  nine  months  ? 

At  times  the  nails  are  very  perfect,  in  others  not;  it 
is  a  thing  I  place  very  little  reliance  upon,  for  sometimes 
we  have  children  born  with  teeth. 

(Mr.  Adam.) — Does  the  fact  of  a  child  not  being  able 
to  suck  with  facility  give  you  reason  to  suppose  it  was 
bom  prematurely  ? 

No,  it  may  be  from  debility. 

Supposing  you  were  to  hear  or  to  see  that  a  child 
sucked  with  difficulty,  should  you  presume  it  was  bom 
sooner  than  its  usual  time  ? 

It  might  be  probably  from  debility,  but  there  might 
have  been  a  disease  going  on. 

The  question  is  not  whether  you  cannot  account  for  it 
in  another  way,  but  should  you  not  infer  that  the  child 
was  bom  prematurely  ? 
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No,  I  would  not.  ^  J-  Hop- 

kins* 

(Mr.  Attorney-General.)— Would  it  not  be  a  circum- 
stance? 

It  would  be  a  circumstance ;  but  I  generally  look  at 
the  parents,  and  if  I  find  them  of  a  muscular  and  power- 
ful habit,^  I  judge  from  that  that  the  children  will  be 
large  in  proportion. 

Recollecting  that  the  usual  time  of  gestation  is  nine 
months,  if  you  were  to  see  a  child  born  of  vigorous 
parents,  but  under  the  sise,  a  difficulty  of  sucking,  and 
without  nails,  would  not  all  those  circumstances  lead 
you  to  infer,  not  conclusively,  but  fairly  to  infer  that  the 
child  had  not  gone  beyond  the  natural  time  ? 

Probably  it  might ;  it  might  have  some  influence  in 
my  decision. 

(Mr.  Tindal.) — By  what  would  you  be  most  governed 
ID  your  decision  under  those  circumstances ;  by  the  in- 
vestigation of  the  purents,  or  the  appearance  of  the 
chUd? 

The  investigation  of  the  parents  most  undoubtedly; 
there  is  such  a  difference  in  the  appearance  of  children, 
that  cannot  be  relied  upon. 

(Mr.  Attorney- General.) — With  respect  to  the  in- 
stance you  have  yourself  spoken  to,  had  you  any  com- 
munication with  the  father? 

Yes,  I  had.  It  was  his  opinion  that  she  had  gone 
ten  months ;  but  still  I  had  very  little  reliance  upon  the 
opinion  of  my  patient;  I  thought  for  myself,  by  making 
inquiries. 

He  was  living  with  her  at  the  time  ? 

He  was. 
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E.  J.  Hop-        And  had  daily  and  nightly  intercourse  with  her  ? 

kin8« 

I  suppose  so. 

(By  a  Lord.) — What  was  the  health  of  the  child  when 
k  was  born  ? 

Very  healthy. 

Did  it  differ  in  its  appearance  at  all  from  that  of  a 
child  at  the  natural  period? 

'    It  was  much  larger  than  any  of  the  other  children, 
but  it  had  the  same  appearance. 

Did  you  weigh  the  child  ? 

I  did  not. 


H.  s.  Chin.       Henry  Singer  Chinnocks,  Esquire,  by  Mr.  Tindal. 

nocks,  Esq. 

You  are  a  surgeon  and  accoucheur? 

I  am. 

Have  you  the  care  of  any  lying-in  hospitals  intrusted 
to  you  ? 

I  am  accoucheur  to  the  Brompton  and  Chelsea  dis- 
trict of  the  Westminster  Lying-in  Institution  for  deliver- 
ing women  at  their  own  habitations. 

Is  that  the  same  institution  which  Dr.  Granville  is 
connected  with  ? 

The  same  establishment  that  Dr.  Granville  is  con- 
nected with ;  there  are  four  districts,  the  Chelsea  and 
Brompton  district  is  one,  and  I  am  the  accoucheur  to 
that. 

In  the  course  of  your  employment  in  that  situation, 
have  you  many  cases  of  pregnant  women  that  are 
brought  before  you  ? 

A  great  many. 
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How  many  do  you  think  in  the  course  of  the  year,  on  H.  S.  CUn- 

^  nocks. 

an  average  r 

The  Chelsea  and  Brompton  district  is  but  very  lately 
formed ;  on  the  average,  I  should  hardly  suppose  more 
than  forty ;  it  has  been  formed  only  two  years. 

Have  you  other  practice  besides  that  you  have  re- 
ferred to  ? 

I  am  a  general  practitioner  at  Brompton. 

In  the  course  of  your  practice  at  Brompton,  have  you 
or  not  an  ordinary  quantity  of  private  busmess,  or  what 
b  the  quantity  of  that  business  ? 

I  have  as  much  as  I  can  reasonably  expect,  consider- 
ing the  time  I  have  been  there. 

With  all  those  means  of  information,  what  do  you 
state  to  be  the  ordinary  period  for  a  woman  carrying  a 
child? 

Perhaps  I  should  wish  to  be  excused  giving  any 
theoretical  opinion,  from  being  such  a  junior  member  of 
the  profession ;  I  cannot  well  give  opinions. 

You  are  not  urged  into  the  depth  of  theory,  when  you 
are  asked  what,  in  the  ordinary  course  of  women  bear- 
ing children,  is  your  opinion  of  the  time  when  a  child 
ought  to  be  born  ? 

Nine  calendar  months. 

Have  you  in  your  own  practice  known  any  instance 
on  which  you  can  depend  of  that  time  being  exceeded? 

I  have. 

Do  you  know  one,  or  more  than  one  instance  ? 

One. 

Yon  need  not  state  the  name  of  the  patient,  but  the 
time,  and  any  other  circumstances  relating  to  it.    ^ 

l2 
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H.  s.  Chin-  This  patient  called  upon  me  about  four  months  pre- 
vious to  her  confinement ;  she  was  confined  on  February 
the  20th,  in  the  year  1824,  the  last  year;  that  was  her 
first  child  ? 

(By  a  Lord.) — Was  she  a  married  woman  ? 

Yes.  It  was  her  first  child ;  she  was  consequently  in- 
experienced when  she  called  upon  me,  and  I  think  I 
asked  her  about  what  time  she  expected  to  be  confined, 
and  she  told  me  about  the  middle  or  latter  end  of 
January ;  I  called  upon  her  about  that  time,  as  is  usual, 
and  paid  her  very  frequent  visits.  I  was  rather  sur- 
prised to  find  labour  was  not  coming  on ;  I  questioned 
her  more  particularly  in  what  manner  she  reckoned,  and 
she  stated  that  there  could  be  no  doubt  whatever. 

(Mr.  Attorney-General.) — Does  this  refer  to  men- 
struation ? 

No ;  the  time  the  husband  left  her. 

Mr.  Attorney-General  objected  to  this  evidence. 

(Mr.  Tindal.) — Did  you  know  the  husband  ? 

I  did  not. 

You  do  not  know  the  fact  of  his  quitting  her  your- 
self? 

No,  only  from  her  account 

(By  a  Lord.) — Was  this  a  poor  patient,  or  a  person 
in  a  superior  station  of  life  ? 

Her  husband  held  some  situation  in  a  trader  going  to 
America. 

(Mr.  Tindal.) — Were  there  any  other  appearances  at 
the  time  you  visited  the  party,  from  which  you  could 
form  a  judgment  of  the  truth  of  her  account? 

There  were  no  other  symptoms  than  the  usual  symp- 
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toms  which  accompany  pregnancy.   I  was  called  in  four  H.  s.  Chin« 
months  previous  to  her  confinement;  and  the  appear- 
ance of  the  abdomen  was  decidedly  large,  but  not  so 
much  so  as  would  warrant  me  to  come  to  the  opinion  that 
she  must  be  confined  at  that  particular  time. 

How  much  did  she  exceed  that  time? 

Eighteen  days. 

You  have  no  means  of  knowing  the  truth  of  any  ac- 
count she  gave  you  of  the  time  of  conception,  except 
that  she  gave  it  you  ? 

I  have  not. 


Cross-examined  by  Mr.  Solicitor-General. 

How  long  have  you  been  in  practice  ? 

Two  years. 

(Mr.  Tindal.) — Where  had  you  studied  before  ? 

In  London. 

Have  you  attended  any  hospitals  ? 

St.  George's  and  the  Westminster  Lying-in  Institu- 
tion. I  was  a  pupil  twelve  months  previous ;  I  attended 
there  constantly  for  that  period ;  on  an  average,  I  visited 
every  other  day. 

(Mr.  Attorney-General.) — St  George's  is  not  a  lying- 
in  hospital? 

No. 

(Mr.  Solicitor-General.)  —  Your  pupilage  in  this 
branch  was  a  year  before  you  began  to  practise? 

Yes. 
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T.  a  as  women,  that  they  go  longer  with  males  than  with 

^^^•^       females. 

That  is  your  judgment  and  opinion  ? 
Yes ;  so  much  so,  that  I  had  two  mares  that  went  to 
the  horse  one  day,  and  one  foaled  a  fortnight  sooner 
than  another;  the  female  colt  came  first. 


Cross-examined  by  Mr.  Solicitor-General.    - 

Male  gestation  is  in  your  opinion  longer  than  female 
gestation  ? 

Yes. 

That  is  your  theory  ? 

Yes. 

(Mr.  Attorney-General.)— When  you  speak  of  280 
days  as  the  ordinary  time  for  gestation,  is  that  the  male 
or  the  female  gestation? 

The  female. 

(Mr.  Solicitor-General.) — What  b  the  ordinary  scale 
of  nature ;  what  is  the  difiPerence  ? 

A  week  or  ten  days. 

(Mr.  Attorney-General.) — Do  you  mean  to  state  that 
the  ordinary  time  for  male  gestation  is  290  days  ? 

In  some  cases;  I  will  not  state  the  number  of  days.  I 
merely  state  die  case  of  those  two  mares;  one  went  a 
fortnight  longer  than  the  other. 

The  question  refers  to  the  gestation  of  human  beings* 
Do  you  state  that  the  ordinary  time  of  gestation  when 
the  child  is  a  male,  is  290  days  ? 
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It  is  more  than  280,  that  I  am  convinced  of  in  my  J-  C. 
own  mind. 

How  many  more  ? 

I  cannot  say  exactly;  it  may  vary  from  280  to 
290.  The  reason  I  state  that  is,  that  most  of  the  women 
I  have  attended  have  never  come  regularly  to  their 
time* 

(Mr.  Solicitor  General.) — The  people  at  Oakhamp- 
ton  do  not  come  regularly? 

It  is  owing  to  the  cold  weather. 

You  seem  to  have  particular  customs  at  Oakhampton ; 
do  they  depend  upon  the  dissolution  of  parliament  at 
aU? 

We  always  find  a  great  number  more  nine  or  ten 
months  after  that  time. 

You  say  there  is  one  season  for  male  gestation,  and 
another  for  female;  suppose  the  child  is  an  hermaphro- 
dite, what  should  you  take  as  the  time  ? 

That  I  should  take  between  the  two. 

(By  a  Lord.) — ^You  first  said  that  the  ordinary  period 
of  gestation  is  280  days? 

Yes. 

Then  you  said  that  the  ordinary  period  of  gestation  of 
males  was  290  days? 

No;  that  it  extended  to  that  time. 

But  above  280? 

Yes. 

Do  you  think  the  number  of  males  that  is  bom  is 
greater  than  that  of  females  ? 

No;  there  are  more  females  than  males. 

(Mr.  Attorney-General.)«-*Has  your  observation  been 
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T.  c.  so  accurate  as  to  know  whether  the  same  mother  has 

gone  longer  for  males  than  females  ? 

Yes. 

In  what  instances  ? 

When  she  has  mentioned  the  time  to  me  to  attend  her 
she  has  in  general  gone  some  days  over  what  she  first 
mentioned  to  me. 

Is  that  peculiar  to  the  case  of  males  ? 

I  have  generally  remarked  it  has  been  a  male  child 
born  after  that. 

That  whenever  a  woman  has  been  mistaken  in  the 
time  of  her  calculation,  it  is  a  male  child  that  is  born  ? 

Yes ;  I  think  it  has  generally  been  a  boy. 

Dr.J.Blun-  Dr.  James  Blundell,  by  Mr.  Tindal. 

Are  you  a  physician  ? 

I  am. 

When  did  you  obtain  your  diploma  ? 

About  twelve  or  thirteen  years  ago. 

Have  you  been  in  practice  from  that  time  to  the  pre^ 
sent? 

I  have. 

Where  ? 

In  London. 

Is  your  practice  confined  to  the  diseases  of  women,  or 
have  you  practised  generally  as  a  physician  ? 

Not  wholly  to  the  diseases  of  women,  but  in  a  great 
measure. 

Have  you  had  considerable  practice  in  matters  relat- 
ing to  the  delivery  of  children  ? 
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In  cases  of  difficult  parturition  I  have  had  considerable  J*  BlundeO. 
practice.  • 

Have  you  known  any  cases  in  which  the  period  of 
gestation  has  been  carried  over  the  ordinary  time  ? 

Personally,  I  have. 

Have  the  goodness  to  state  one  of  those  cases,  and  to 
what  period  it  extended. 

I  have  personally  known  but  one  case  in  which  preg- 
nancy was  protracted  beyond  the  nine  calendar  months. 
That  was  a  case  in  which  a  lady  became  pregnant  upon 
the  night  of  the  9th  of  November,  and  she  was  delivered 
upon  the  night  of  the  2Sd  of  August.  The  proofs  that 
she  became  pregnant  at  the  time  mentioned  were  these, 
1  saw  her  a  few  days  after  the  impregnation  took  place, 
the  catamenia  had  failed  to  make  their  appearance,  al- 
though, to  use  the  female  expression,  she  had  been  per- 
fecdy  regular  previously. 

Mr.  Attorney-General  submitted,  that  the  witness 
could  not  speak  to  this  statement  made  to  him. 

Was  this  at  the  time  when  you  were  first  called  in  ? 

It  was  the  day  subsequent  to  this  intercourse ;  there 
was  a  good  deal  of  irritation. 

Mr.  Attorney-General  submitted  that  this  could  not 
be  evidence,  being  only  on  the  representation  of  the 
woman.  The  committee  determined  that  the  witness 
might  prove  the  symptoms  described  to  him  by  the  lady 
when  he  was  called  in. 

(Mr.  Tindal.) — Go  on  lo  describe  the  symptoms. 

I  cannot  describe  them  more  distinctly  than  to  say, 
that  they  were  symptoms  of  irritation  about  the  bladder 
and  the  parts  adjacent. 
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J.  Biunddl.  In  your  judgment  as  a  medical  man,  were  those  symp- 
toms that  she  described  connected  with  a  state  of  im- 
pregnation at  the  time  ? 

I  should  state  that  such  symptoms  might  have  arisen 
from  other  causes. 

Did  you  attribute  them  to  other  causes  at  that  time  ? 

I  did  not 

To  what  did  you  attribute  them  at  the  time  ? 

I  have  no  doubt  they  akose  from  the  impregnation. 

(Mr.  Attorney-General.)— Yoii  had  no  doubt,  in  con- 
sequence  of  what  she  had  told  you? 

In  consequence  of  my  inquiring  into  all  symptoms  and 
circumstances,  as  it  was  my  duty  as  physician  to  do,  and 
thence  drawing  my  inference. 

One  of  those  circumstances  was  the  circumstance  of 
the  information  she  had  given  you  as  to  the  intercourse 
which  had  taken  place  ? 

That  was  one. 

A  most  material  one  ? 

In  conjunction  with  the  failure  of  the  catamenia. 

(Mr.  Tindal.)— Was  that  you  have  first  mentioned 
one  on  which  you  relied  also  ? 

Undoubtedly. 

Did  you  continue  to  attend  this  lady  from  that  time 
to  the  time  of  her  confinement? 

It  was  within  a  fortnight  of  the  reputed  impregnation 
that  I  saw  her;  the  symptoms  were  so  slight  I  saw  her 
but  once  or  twice. 

Mr.  Attorney- General  submitted,  on  the  grounds 
before  urged,  that  this  statement  ought  to  be  struck  out 
of  the  evidence. 
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Mr.  Tindal  was  beard  in  support  of  the  evidence,         J.BiunddL 

The  counsel  were  informed,  that  it  might  stand  for. 
the  present,  with  a  query  against  it. 

Is  the  lady  alive  ? 

She  is  not 

Did  you  continue  to  attend  this  lady  up  to  the  time  of 
her  delivery? 

She  required  but  little  attendance ;  what  attendance 
she  did  require  I  gave. 

The  child  you  say  was  born  on  the  night  of  the  2Sd 
of  August  ? 

Yes,  under  my  own  care. 

Do  you  recollect  the  precise  day  on  which  you  first 
attended  her? 

I  do  not. 

Have  you  no  note  from  which  you  could  discover  it  ? 

I  have  a  note,  but  not  one  that  would  lead  me  to 
that. 

State  any  other  instance  that  has  occurred  in  the 
course  of  your  own  practice. 

There  is  but  one  instance  within  my  personal  know- 
ledge. 

Have  you  any  other  mode  by  which  you  have  formed 
a  judgment,  that  the  period  ordinarily  assigned  to  gesta- 
tion may  be  extended  ? 

I  have. 

Upon  what  grounds  is  that  opinion  formed  ? 

My  physiological  opinions,  and  my  opinion  upon  this 
point  among  the  rest,  where  I  specifically  examine  and 
think  for  myself,  are  drawn  firom  facts,  fi^om  observa- 
tions on  the  human  subject,   and  experiments  upon 
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J.BlundelL  brutes  resembling,  especially  in  their  organization,  and 
the  laws  that  regulate  their  actions,  the  human  struc- 
ture. 

Have  there  been  any  actual  experiments  tried  on 
brutes  which  lead  to  that  result  ? 

In  this  country  but  few  experiments  have  been  insti- 
tuted ;  but  in  France  Tessier  has  bestowed,  I  believe, 
from  thirty  to  forty  years  of  his  life  in  collecting  facts 
from  different  observations  made  on  different  genera  of 
the  mammalia  or  womb  animals,  in  order  to  shew  that  in 
them  prolongations  of  pregnancy  do  occur. 

Have  you  yourself  ever  known  any  facts  that  led  to  the 
same  result? 

I  have  none  on  which  I  should  place  reliance,  for  I 
have  not  experimented  professedly  upon  that  point 

Have  you  any  other  ground  on  which  that  judgment 
you  have  arrived  at  b  formed  ? 

My  observation  upon  the  human  female,  facts  ascer- 
tained by  the  observation  of  others  on  whom  I  could 
rely,  or  that  single  fact,  decisive  in  my  own  mind,  ascer- 
tained by  myself. 

What  are  the  observations  to  which  you  refer  upon 
the  structure  of  the  frame  of  the  female  which  had  led 
to  that  conclusion  ? 

I  have  stated  distinctly,  as  I  humbly  conceive,  the 
grounds  on  which  I  have  rested  my  conclusion.  They 
are  facts  taken  from  the  observations  of  others  upon 
animals,  and  particularly  of  Monsieur  Tessier,  and  ob- 
servations taken  from  the  human  female  herself. 

(Mr.  Attorney-GeneraL) — By  yourself? 

One  made  by  myself. 


159 

That  one  you  have  mentioned  ?  J«  Biundtii. 

And  others  made  by  persons  on  whom  I  can  rely. 

Dr.  John  Power,  by  Mr.  Tindal.  Jr.  J. 

Power. 

Are  you  a  physician-accoucheur  ? 

I  am. 

In  the  city  of  London  ? 

In  the  city  of  London,  or  Westminster. 

How  long  have  you  been  in  that  department  of 
physic? 

I  have  been  a  physician-accoucheur  about  six  years^ 
but  I  have  been  in  the  practice  of  midwifery  about 
eighteen  years. 

Have  you  during  that  time  had  considerable  ex« 
perience  ? 

I  probably  may  have  personally  attended  from  fifteen 
hundred  to  two  thousand  cases  in  that  time,  and  I  have 
superintended  many  more. 

Have  you  formed  any  judgment  as  to  the  protraction 
of  the  period  of  gestation  in  the  female  sex? 

I  have. 

What  is  the  judgment  you  have  formed  ? 

That  the  period  of  gestation  may  be  extended  beyond 
nine  calendar  months. 

How  fiur  does  your  judgment  lead  you  to  conclude  it 
may  be  so  extended  ? 

I  know  not  how  to  place  a  limit  exactly  to  that;  I 
should  say,  certainly,  drawing  my  inferences  from  ob- 
servations, and  likewise  from  rational  theory,  grounded 
upon  circumstances  observed  in  the  generative  actions 
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X  Power,     and  the  generative  process,  that  it  may  be  extended  to 
eleven  calendar  months,  if  not  longer. 

Can  you  state  more  precisely  the  grounds  on  which 
that  opinion  is  formed,  separate  from  any  observations 
which  have  fallen  under  your  own  immediate  inspec- 
tion, from  any  other  source  on  which  that  opinion  is 
founded  ? 

I  have  met  with  cases  which  apparently,  as  far  as  I 
could  form  an  estimate  upon  the  facts  communicated  to 
me,  would  warrant  me  to  suppose  that  the  period  has 
been  extended  to  eleven  calendar  months;  and  then, 
when  I  connect  those  circumstances  with  the  inferences 
I  have  drawn  from  physiological  reasoning,  I  cannot  in 
my  own  mind  doubt  the  possibility  of  the  fact 
.  Do  you  advert  to  any  particular  case,  or  cases  that 
were  under  your  own  observation  ? 

I  advert  to  the  cases  which  have  come  under  my  own 
observation ;  to  more  than  one  case. 

(By  a  Lord.) — To  how  many  ? 

I  could  bring  before  your  Lordships  several ;  but  un- 
fortunately I  have  not  been  so  correct  in  making  my 
notes,  in  keeping  my  register,  as  it  might  have  been, 
and  should  have  been,  could  I  have  foreseen  that  my 
evidence  would  be  required  upon  the  subject :  if  I  had, 
I  am  disposed  to  think  I  could  have  advanced  a  much 
greater  number,  according  to  my  own  feeling  on  the 
subject ;  I  should  say  not  less  than  from  thirty  to  fifty 
cases. 

(Mr.  Tindal.) — Do  you  mean  not  less  than  from 
thirty  to  fifty  cases  where  the  period  has  been  protract- 
ed beyond  the  ordinary  time,  or  beyond  eleven  months? 
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Where  the  period  has  been  protracted  beyond  the  J*  Power. 
ordinary  time;  somewhere  it  has  been  evidently  pro- 
tracted  to  the  eleventh  month,  if  not  longer. 

Then,  looking  at  both  grounds  of  your  opinion,  is 
that  the  result  of  your  judgment,  or  not  ? 

My  judgment  is,  that  the  period  of  gestation  may  be 
extended  beyond  the  ordinary  time  of  nine  calendar 
months. 

Cross-examined  by  Mr.  Attorney-General. 

As  fiur  as  your  own  experience  and  observation  go 
with  respect  to  this  point,  is  it  founded  on  facts  commu- 
nicated to  you? 

Of  course ;  those  points  which  can  only  be  gained 
from  the  information  of  the  females  themselves  who 
communicated;  for  instance,  the  period  of  menstrua- 
tion, and  the  time  of  quickening,  could  be  derived  only 
firom  information ;  I  cannot  conceive  any  other  source. 

Or  the  time  of  sexual  intercourse  ? 

I  would  not  advert  to  that  point;  I  have  no  fact  to 
bring  forward  as  to  the  time  of  sexual  intercourse. 

Then,  as  far  as  your  own  observation  goes,  it  is  built 
entirely  on  the  communication  made  to  you  by  the  fe- 
male, as  to  the  time  of  menstruation,  or  the  time  of 
qnkkening  ? 

Not  entirely  so. 

From  what  other  facts  ? 

From  fiiets  connected  with  the  generative  functions. 

In  those  particular  cases  ? 
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J.  Power.  In  those  particular  cases,  and  in  all  cases  generally, 

in  application  to  the  exciting  causes  of  labour. 

Do  you  know  any  instance  of  gestation  having  been 
protracted  materially  beyond  the  ordinary  period  ? 

As  far  as  I  can  draw  an  inference  from  facts  commu- 
nicated, I  have  known  cases. 

When  you  say,  or  when  you  said  before,  you  had 
known  instances  of  gestation  being  protracted  beyond 
the  ordinary  period,  you  calculated  the  period  from 
some  fact  communicated  to  you  by  the  woman;  was 
that  so? 

Certainly :  I  cannot  calculate  it  from  any  other  cir- 
cumstance. 

That  fact  is  from  the  menstruation,  or  the  period  of 
quickening  ? 
.   I  think  I  may  say  another  ground. 

As  communicated  by  the  woman  ? 

As  communicated  from  the  woman  ;  only  from  those 
points,  of  course.  I  think  I  have  seen  a  case  in  which 
labour  has  apparently  come  on,  if  not  commenced,  at 
what  the  woman  has  believed  to  be  her  proper  time, 
and  it  has  been  postponed  nearly  a  month  after  that 
time. 

The  communication  from  the  woman  must  have  been 
as  to  the  time  when  she  expected  it  ? 

The  woman  believed  herself  at  her  full  period  ;  and 
sometimes  the  labour  came  on,  the  membranes  ruptured, 
and  the  labour  was  deferred  for  nearly  a  montli. 

Is  it  not  common  for  women  to  be  tnigtft|fi*n  as  to  the 
time  they  expect  ? 
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I  believe  it  is  not  uncommon.  J«  Power. 

Is  it  not  common  ? 

It  is  not  uncommon. 

You  say  that  the  information,  or  the  conclusion  that 
you  draw  from  those  particular  cases  which  have  fallen 
within  your  own  observation  in  the  manner  you  have 
described,  have  been  confirmed  by  observations  you 
have  made  upon  physiological  reasoning  ? 

I  have  very  deeply  considered  the  subject  physiologi- 
cally, and  I  have  published  those  facts,  I  mean  my  opi* 
nion,  in  a  treatise  which  came  out  some  time  back.  I 
have  convinced  my  own  mind  that  I  have  given  an  ex- 
planation of  the  exciting  causes  of  labour,  which  bears 
the  evidence  of  being,  perhaps,  physiologically  correct. 

Will  you  communicate  a  little  of  this  information  ? 

I  will  do  that,  if  your  Lordships  will  allow  me. 

Is  it  founded  on  facts  within  your  own  observation, 
or  facts  communicated  by  others  ? 

I  must  inform  your  Lordships  what  those  facts  are, 
and  I  may  use  a  little  technical  language,  but  I  will  en- 
deavour to  divest  my  observations  of  that  as  much  as 
possible.  There  is  a  canal  leading  externally  to  the 
uterus  of  the  womb ;  the  uterus  is  situate  at  the  farther 
extremity  of  that  canal.  The  uterus  may  be  resembled 
to  a  bottle,  a  wine-bottle,  when  in  an  impregnated  state. 
It  consists  of  a  body,  a  neck,  and  a  mouth  to  it.  There 
is  a  peculiar  supply  of  nerves  to  the  mouth  of  the  womb; 
it  is  more  largely  supplied  with  nerves  than  any  other 
part  of  the  uterine  organs,  and  I  infer  there  is  a  pecu- 
liar sensibility  attached  to  this  part  of  the  uterus.  As 
utero-gestation  goes  forward,  particularly  at  the  latter 
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J.  Power,  part  of  it,  the  neck  of  the  womb  gradually  obliterates, 
so  that  at  the  end  of  utero-gestation,  when  the  woman 
has  gone  her  full  time,  the  neck  being  obliterated,  the 
uterus  consists  of  a  mere  body  with  a  mouth  to  it.  The 
theoretical  part  is  this — what  I  have  before  advanced 
are  facts— the  theoretical  part  is  this,  that  labour  is  ex- 
cited in  consequence  of  the  contents  of  the  womb  being 
brought  into  immediate  contact  with  the  mouth ;  that 
the  neck  has  been  intended  to  keep  o£P  labour  until  it 
has  been  obliterated,  until  the  child  is  perfected.  At 
the  end  of  utero-gestation  labour  takes  place,  in  conse- 
quence of  this  stimulus  applied  to  the  mouth  of  the 
womb.  Now  there  is  another  cause  which  excites  la- 
bour ;  which  is,  that  just  before  it  takes  place  there  is  a 
subsidence  of  the  uterine  tumor ;  the  womb  previously 
has  been  as  it  were  only  three-fourths  full  of  its  con- 
tents, but  now  it  becomes  comparatively  as  seven-eighths 
full  of  its  contents ;  the  consequence  of  which  is,  that 
the  aaion,  which  is  thus  produced  by  a  kind  of  insen- 
sible contraction  of  the  womb,  tends  to  bear  the  con- 
tents upon  the  orifice,  so  as  to  apply  the  necessary  sti- 
mulus to  iL  It  may  be  replied  to  this  theory,  that  any 
cause  that  could  prevent  the  contents  of  the  womb 
being  pressed  upon  the  orifice  would  postpone  the  com- 
mencement of  labour.  I  shall  endeavour  to  name  some 
causes  which  may  and  do  illustrate  this  by  cases  in  point* 
If  there  is  an  insensibility  of  the  mouth  of  the  womb, 
it  would  necessarily  have  a  tendency  to  postpone  la- 
bour ;  a  certain  impression  is  necessary  to  excite  it ;  if 
the  insensible  contraction  I  have  alluded  to  before  were 
deficient,  it  would  fiiil  to  excite  at  that  time.    In  iilus- 
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tration  of  this  point  I  should  name  a  case  in  Westmin-  J.  Power, 
ster  some  time  back,  in  which  a  woman  had  gone  her 
fill!  time,  as  she  imagined ;  when  I  say  her  full  time, 
she  had  gone  a  month  beyond  her  full  time,  as  she  ima- 
gined. Viewing  the  case  as  arising  from  this  want  of 
due  stimulus,  I  applied  a  bandage  round  the  belly,  with 
a  view  of  producing  a  pressure  downwards,  and  in  the 
course  of  the  day  labour  came  on.  She  had  sent  to  me, 
not  in  consequence  of  having  symptoms  of  labour,  but 
from  having  uncomfortable,  what  we  call  spurious  pains. 
Again,  my  Lords,  if  we  were  to  suppose  the  mouth  of 
the  womb  situate  at  the  side  of  the  womb,  instead  of 
being  exactly  in  the  centre,  it  would  be  evident  then 
that  the  gravitation  of  the  child  down  would  not  be  di« 
rectly  upon  the  mouth,  but  upon  the  sides  of  the  uterus, 
upon  the  anterior  parts  of  the  sides ;  this  would  defer 
the  commencement  of  labour.  In  illustration  of  this  I 
think  I  can  give  a  case  in  point. 

(Mr.  Attorney-General.) — From  what  is  that  taken  ? 

It  is  taken  from  my  case-book  in  my  own  hand- 
writing. 

(Mr.  Tindal.)— Is  that  before  you  your  case-book  ? 

It  is. 

Did  you  copy  it  out  from  your  note-book  for  the  pur- 
pose of  saving  trouble  ? 

Yes,  I  did.  '<  Mrs.  Reyner,  Horseferry  Road.  This 
woman  had  four  children  before,''— ^I  will  give  it  in  the 
words  id  which  I  wrote  it  down-^*<  and  was  never  less 
than  three  days  in  labour.^ 

(Mr.  Attomey-OeneraL)— Had  you  attended  her  be- 
fore? 
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J.  Power.  Never.    That  was  from  her  own  inforination.    <<  She 

had  in  her  own  opinion  gone  two  months.^ 

(Mr.  Tindal.) — Was  this  a  description  of  any  symp- 
toms, or  the  account  she  gave  you  whea  she  caljed  you  in  ? 

She  gave  me  an  account  that  she  had  gone  beyond 
her  calculation  two  months,  and  that  for  the  last  month 
she  had  experienced  a  great  deal  of  spurious  pain. 

(Mr.  Attorney-General.) — Did  she  say  that  she  ex- 
perienced  a  great  deal  of  spurious  pain  ? 

Yes. 

Did  she  use  those  words  ? 

No ;  that  she  had  experienced  a  great  deal  of  pain 
that  1  considered  to  be  spurious.  I  have  given  the 
words  that  I  wrote  down. 

You  have  read  the  words  that  you  wrote  down  ? 

Yes. 

Those  are  the  words  you  h|ul  written  down  ? 

Yes. 

Then  the  note  is  not  correct  ? 

Of  course,  in  making  out  a  case  with  any  view  to 
evidence,  I  give,  it  in  the  medical  language.  <^  The 
membranes  ruptured  at  three  in  the  morning,  at  which 
dme  labour  commenced." 

(Mr.  Adam.) — Was  that  a  fact  within  your  own 
knowledge  ? 

I  think  not.  ^<  At  nine  o'clock  she  was  having  regu- 
lar and  strong  paroxysms," — I  conclude  I  got  to  her  at 
that  time — **  coming  on  every  five  minutes.  On  exa- 
mination, the  head  presented  fully  upon  the  anterior 
parts  of  the  womb."  That  was  a  fact  within  my  know- 
ledge.    "  The  OS  uterinum  ",  the  mouth  of  the  womb. 
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*^  being  so  far  back  towards  the  sacrum  that  I  could  not  ^'  Power. 
find  it  without  the  greatest  difficulty.  I  at  length  how- 
ever hooked  my  finger  into  it,  it  being  just  large  enough 
to  admit  it  freely ;  attempting  to  bring  it  more  centrical, 
and  at  the  same  time  to  stimulate  it  and  dilate  it;  a  sa- 
tisfactory progress  was  made,  and  soon  afler  one  the 
child  was  born."  I  adduce  this  case  to  prove  that  obli- 
quity of  tlie  OS  uteri  may  postpone  labour  for  two  months 
even  ;  that  was  the  inference  in  my  own  mind. 

(Mr.  Attorney-General.) — Was  that  postponed  la- 
bour or  delivery  ? 

The  labour  was  postponed,  in  my  opinion. 

(Mr.  Tindal.) — You  were  about  to  state  some  other 
case  that  led  you  to  the  same  result  ? 

The  belly  of  a  woman  being  relaxed,  so  as  to  pro- 
duce what  we  term  a  pendulous  belly,  I  believe  upon 
this  principle  will  protract  labour,  protract  the  com- 
mencement of  it,  in  consequence  of  the  child  being  al- 
lowed to  gravitate  over  the  front  of  the  pubis  in  the 
pendulous  belly.  May  1  be  allowed  to  read  a  case  from 
a  treatise  I  published,  not  of  my  own,  but  my  father's  ? 

The  witness  was  informed  he  could  not  read  that  case. 

I  will  give  you  one  of  my  own. 

(Mr.  Attorney-General.) — The  case  you  have  re- 
ferred to  was  not  one  of  your  own? 

It  was  from  my  own  practice. 

How  long  were  you  present  ? 

From  nine  o'clock  to  one. 

Had  you  ever  seen  her  before  ? 

I  had  registered  her  on  an  institution-book  which  I 
superintended  at  the  time;   and  I  have  the  evidence 
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J.  Power,  there  that  she  gave  me ;  it  appeared  that  she  should  fall 
into  labour  two  months  before  the  time  she  did. 

Then  the  theory  you  have  stated  is  not  formed  on 
facts  within  your  own  knowledge  ? 

No  facts  can  be  within  my  own  knowledge. 

According  to  your  theory  the  birth  might  be  antici- 
pated, or  protracted  almost  indefinitely,  according  to 
your  expression,  almost  without  limit  ? 

When  I  stated  almost  without  limit,  I  meant  that  I 
could  not  define  the  limit  to  it 

From  the  obliquity  of  the  position  of  the  child  it 
might  remain  there  permanently? 

I  believe  it  is  the  permanent  structure  of  the  female, 
and  that  it  always  tends  to  produce  difficult  or  embar- 
rassing labour,  or  protracted ;  I  have  had  several  rea- 
sons to  think  that  I  am  correct  in  that  opinion. 

Would  not  your  theory  apply  to  anticipated  labour  as 
well  as  protracted  labour  ? 

Undoubtedly ;  and  by  stimulating  the  os  uteri  antici- 
pated labour  may  be  procured,  and  I  believe  that  is  a 
frequent  source  of  abortion. 

Maiy  Tun-  Mary  Tungate,  by  Mr.  Tindal. 

gtte. 

You  are  a  midwife  ? 

I  am  a  midwife  to  several  lying-in  institutions,  and  to 
the  Middlesex  Hospital, 

How  long  have  you  been  in  the  situation  of  midwife 
to  those  institutions  ? 

I  have  been  in  practice  for  myself  the  last  ten 
years. 
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In  the  coarse  of  that  eitperience  have  yon  had  many  ^^  '^^^ 
cases  of  delivery  under  you  ? 

A  great  many:  from  150  to  200  in  a  year.  Some- 
times I  have  exceeded  that,  calculating  from  the  money 
I  have  received  at  the  end  of  the  quarter. 

From  the  experience  you  have  had,  have  there  been 
any  cases  under  your  own  observation  in  which  you  can 
state  that  the  period  of  the  child-bearing  has  exceeded 
ten  months  ? 

In  one  case  particularly  I  recollect,  which  was  a  woman 
of  the  name  of  Fitzgerald,  of  No.  6,  Falconberg  court, 
an  Irish  woman.  I  made  inquiry  respecting  her,  and 
she  is  gone  to  Ireland.  She  was  a  poor  woman.  She 
had  her  letter  signed  the  27th  day  of  November,  in  the 
year  1828.  She  came  to  me,  saying,  that  she  expected 
to  be  confined  in  a  month. 

Was  she  confined  in  that  month  ? 

No;  she  was  not  confined  till  the  8th  day  of  Fe- 
bruary.   She  sent  for  me  twice  during  that  time. 

Did  she  state  any  ground  or  reason  for  such  her  ex- 
pectation? 

The  first  time  she  sent  for  me,  she  said  she  was  ex- 
tremely ill,  which  I  found  her;  the  second  time  she 
sent  for  me,  on  inquiry,  I  told  her  it  would  be  her  la- 
bour, and  I  stud  with  her  fiiU  twelve  hours,  and  never 
left  her;  but  she  was  never  confined  for  three  weeks 
after  that. 

Did  she  state  any  ground  or  reason  for  expecting 
her  confinement  ? 

I  was  rather  curious  in  the  matter.    She  said  she  was 
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Mary  Tun-  sure  she  had  gone  beyond  her  time.  I  asked  her,  how  do 
you  know  that?  and  she  said  — 

The  Attorney-General  objected  to  the  evidence. 

The  Attorney-General  and  Mr.  Adam. — This  is  not 
a  question  as  to  medical  judgment  or  opinion,  but  as 
to  a  Fact.  The  witness  asked  the  woman  what  reason 
have  you  for  believing  that  you  have  gone  beyond  your 
regular  time?  The  answer  gave  the  reason;  the  fact,  on 
which  the  woman's  belief  was  founded,  the  circumstance 
of  menstruation  having  taken  place  on  a  particular  day. 
Now  the  evidence  of  this  fact  coming  from  the  person 
to  whom  the  fact  was  communicated,  and  not  from  the 
person  to  whom  it  occurred,  is  clearly  nothing  more 
than  hearsay  evidence,  and  as  such  inadmissible.  We 
have  no  opportunity  of  cross-examining  the  individual 
from  whom  the  fact  came,  or  of  ascertaining  the  truth 
and  accuracy  of  the  information. 

Mr.  Tindal. — This  case  falls  within  the  acknowledged 
exception  to  the  rule  against  the  admissibility  of  hear- 
say evidence.  Ordinary  conversation  stated  by  a  third 
person  is  not  evidence;  but  there  is  one  exception,  and 
that  is  where  the  witness  being  a  medical  man  is  inquir- 
ing into  the  nature  of  a  disorder  which  he  is  attending 
in  his  medical  character,  and  there  it  has  always  been 
held  that  the  account  he  receives  from  his  patient  of  his 
symptoms  or  feelings  at  the  time  is  admissible,  unless  it 
is  open  to  any  suspicion  of  fraud.  The  relative  situation 
of  the  parties  renders  it  almost  impossible  for  any  de- 
ception to  exist,  as  it  would  operate  only  to  the  preju- 
dice and  injury  of  the  party  guilty  of  it,  and  be  no  less 
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useless  than  unnatural.  If  the  rule  prevails  as  to  con- 
temporaneous or  present  symptoms,  why  should  it  not 
be  extended  to  those  that  are  antecedent  ?  It  is  objected 
that  the  latter  range  themselves  under  a  different  head, 
and  being  facts  which  are  gone  by,  do  not  fall  within 
the  exception.  I  answer,  that  there  is  no  distinction 
between  them;  they  are  so  closely  connected  in  the 
mind  of  the  doctor  that  he  can  give  no  opinion  of  the 
one  without  taking  the  other  into  consideration.  If 
he  may  attach  full  credit  to  an  account  of  the  symp« 
toms  existing  to-day,  why  may  he  not  equally  believe 
the  same  account  from  the  same  mouth  of  symptoms 
which  existed  yesterday?  Would  you  compel  him  to 
form  his  opinion  from  the  very  symptoms  then  on  the 
patient?  May  he  not  inquire  into  the  antecedent  symp- 
toms? For  one  symptom  may  correct  and  qualify  an- 
other, and  the  present  sjrmptoms  may  only  be  under- 
stood by  reference  to  the  past;  it  is  the  latter  that  guides 
and  directs  the  mind  of  the  medical  adviser,  and  if  he  were 
to  discard  them,  and  to  confine  his  attention  to  the  ac- 
count of  the  patient's  feelings  at  the  time,  he  would  be 
unable  to  distinguish  those  spurious  feelings,  of  which 
we  have  heard,  from  the  real  indicias  of  conception.  The 
past  symptoms  alone  afford  him  the  means  of  fixing 
the  first  period,  the  date  from  which  the  calculation  is  to 
take  place.  What  mischief  might  be  done  if  a  witness 
was  restrained  to  a  mere  dry  statement  of  the  feelings 
and  symptoms  then  on  the  patient !  Put  a  case  of  mur- 
der, in  which  a  surgeon  after  examining  the  feelings  of 
the  party  who  has  received  a  blow,  makes  further  in- 
quiries, and  finds  from  antecedent  symptoms  which  the 
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sufferer  described  that  there  was  some  antecedent  in- 
jury or  disorder  suflScient  to  account  for  the  present 
symptoms,  and  to  occasion  the  state  of  the  party, — in 
most  cases,  the  state  of  the  party  is  so  much  disguised  by 
the  immediate  effects  of  any  violent  and  unexpected  cause, 
that  a  surgeon  must  examine  many  collateral  circum- 
stances embracing  past  and  present  symptoms  before  he 
reaches  the  truth  and  determines  whether  a  blow  be  or  be 
not  murder.  In  the  case  of  Aveson  v.  Lord  Kiunaird,  it 
was  supposed  a  fraud  had  been  committed  on  an  insur- 
ance office,  and  evidence  was  admitted  to  describe  what 
the  woman  stated  to  be  her  symptoms,  not  only  when 
the  medical  man  was  called  in,  but  at  an  antecedent 
time.  I  rely  on  this  authority,  and  I  repeat  that  as  the 
facts  necessary  to  make  up  the  judgment  of  the  witness 
are  all  of  value^  the  evidence  must  be  imperfect  if  any 
of  them  are  rejected. 

Mr.  Attorney-General. — The  case  of  Aveson  v-  Lord 
Kinnaird  was  grounded  precisely  on  the  distinction, 
tiiat  what  a  patient  says  at  the  time  when  she  is  actually 
labouring  under  a  disorder  either  to  her  doctor  or  to 
any  other  person  with  whom  she  has  conversation,  is 
part  of  the  res  gesta ;  and  the  court  decided  on  that 
principle,  that  as  she  was  confined  to  her  bed  labour- 
ing under  the  symptoms  which  were  the  subject  of  the 
conversation,  evidence  of  it  was  admissible.  Now  this 
question  has  no  reference  to  any  part  of  the  res  gesta, 
but  to  a  declaration  which  a  party  is  represented  to  have 
made  to  the  witness,  that  a  distinct  and  insulated  fact 
had  taken  place  at  a  particular  period. 

Lord  Oifford. — I  understand  Mr.  Tindal  to  offer  it 
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not  as  evidence  of  a  fact,  but  as  evidence  of  that  on 
which  midwives  may  ground  their  opinions. 

Mr*  Attorney-General. — It  is  admitted  on  both  sides 
that  the  ordinary  time  of  gestation  is  280  days,  but  a 
question  of  this  nature  is  put  to  the  medical  man,  *^  Have 
you  in  any  instances  known  the  period  of  gestation  ex- 
tended beyond  280  days?' — 'Yes,  I  have,  in  such  and 
such  instances,'  <<  Let  us  know  in  what  instances  those 
are." — <  A  woman  came  to  me,  and  said  she  expected  to 
be  confined  in  the  course  of  a  month ;  she  was  not  con- 
fined in  the  course  of  a  month,  and  I  asked  her  why 
she  so  expected  ? — <  Because  the  last  time  I  menstruat- 
ed was  so  many  months  before.^  The  question  there- 
fore which  is  put  is  for  the  purpose  of  leading  to  the 
conclusion,  that  on  one  particular  occasion  the  period  of 
gestation  was  extended.  It  is  no  question  of  medical 
science;  it  is  that  from  which  one  person  can  draw 
a  conclusion  as  well  as  another:  once  satisfy  me  of 
the  fact  that  the  last  time  the  woman  had  intercourse 
with  a  man  was  on  such  a  day,  and  that  she  was  not 
delivered  until  such  a  day,  I  am  just  as  good  a  judge 
whether  that  interval  be  ten  months,  and  wlietber  it  is 
possible  that  the  period  of  gestation  can  be  extended 
as  a  medical  man  can  be:  therefore  it  is  not  a  ques^ 
tion  of  medical  science,  but  a  particular  fact,  and  the 
question  put  to  the  witness  is  as  to  the  relation  of 
a  distant  fact,  and  not  the  description  of  any  present 
suffering. 

Lord  EUenborougb,  in  Aveson  v.  Kinnaird,  expressly 
says,  that  the  evidence  must  be  confined  to  the  complaints 
and  symptoms  of  the  palienc  at  the  time.  Hehadnoocca- 
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sion  to  decide  the  question  we  are  now  discussing,  as  the 
evidence  objected  to  related  exclusively  to  the  disorder 
which  was  represented  to  have  caused  the  death  of  the 
patient,  and  did  not  involve  any  facts  independent  of  it. 
A  case  was  cited  in  the  course  of  that  argument  by  his 
Lordship  which  had  occurred  before  Lord  Holt,  where, 
in  an  action  by  the  husband  and  wife  for  wounding  the 
wife,  Lord  C.  J.  Holt  allowed  what  the  wife  said  imme- 
diately upon  the  hurt  received,  and  before  she  had  time 
to  devise  any  thing  for  her  own  advantage,  to  be  given 
in  evidence,  as  part  of  the  res  gesta;  and  we  admit  the 
representation  made  by  the  patient  with  respect  to  the 
cause  of  the  complaint  under  which  she  was*  then  la- 
bouring was  part  of  the  res  gesta.  But  this  is  a  very 
different  question  here ;  the  woman  has  stated  a  fact  to 
an  individual  at  a  time  that  her  situation  or  symptoms 
afforded  no  proof  of  the  accuracy  of  her  statement,  and 
when  the  fact  was  of  such  a  distant  date  as  to  admit  the 
possibility  of  error,  and  to  preclude  the  detection  of 
fraud.  By  the  admissibility  of  this  species  of  evidence 
we  shall  be  deprived  of  the  privilege  of  cross-examin- 
ation where  we  most  require  it,  and  the  house  may  find 
themselves  encumbered  with  facts  which  a  more  strict 
attention  to  legal  forms  would  have  shewn  to  be  without 
foundation. 

Lord  Redesdale. — It  appears  to  me  there  is  very 
great  difficulty,  in  all  cases  of  this  kind,  in  determining 
what  is  evidence  and  what  is  not.  We  must  resort 
to  the  principle :  it  admits  the  opinion  of  the  doctors  on 
a  subject  connected  with  their  profession,  but  it  goes  no 
further.   They  are  called  to  give  their  opinion  what  is  the 
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time  of  gestation.  They  give  that  opinion.  It  must  be 
formed  upon  their  view  of  certain  circumstances,  upon 
their  skill  and  experience,  upon  their  studies,  upon  the 
lights  they  have  obtained  through  reading,  and  vari- 
ous other  sources  of  information.  Yet  this  is,  strictly 
speaking,  a  question  simply  of  opinion.  Now  if  the 
doctors  travel  beyond  an  expression  of  their  opinion, 
if  they  state  circumstances,  the  evidence  of  such  cir- 
cumstances must  be  given  conformably  to  the  esta- 
blished rules,  and  therefore  it  is  necessary  for  the  cir- 
cumstances to  have  happened  within  their  own  obser- 
vation. The  evidence  assumes  a  different  character, 
and  is  no  Jonger  within  the  exception  that  favours  the 
admissibility  of  evidence  of  opinion.  It  is  true  that, 
after  all,  the  opinion  of  the  doctor  may  be  wholly  found- 
ed on  facts  which  he  has  received  from  others,  so  that 
the  value  of  his  opinion  depends  on  the  accuracy  of  his 
informants,  but  as  his  evidence  amounts  to  nothing 
more  than  opinion,  it  cannot  be  essentially  conclusive. 
As  to  the  question  before  us,  it  is  clear  that  the  opinion 
must  be  founded  on  certain  circumstances,  many  of 
which  are  not  within  the  observation  of  the  witness;  for 
instance,  all  the  information  derived  from  books :  now 
the  instruction  which  those  books  have  conveyed  may 
have  been  the  foundation  of  the  witness's  opinion,  and 
it  may  have  given  a  direction  to  his  thoughts,  or  created 
a  bias  in  his  judgment,  which  would  account  satisfac- 
torily for  his  opinion.  Now  as  what  is  contained  in 
those  books  is  clearly  not  evidence,  I  conceive  this  ques- 
tion cannot  be  put,  more  especially  as  it  is  addressed  to 
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the  witness  solely  with  the  object  of  establishing  a  iact^ 
and  not  of  obtaining  an  opinion. 

Lord  Gifibrd. — My  Lords,  I  apprehend  we  cannot 
receive  evidence  of  particular  circumstances  in  this  case. 
I  understand  the  claimant  is  endeavouring  to  establish  a 
case  by  the  hearsay  evidence  of  the  person  called.  This 
is  not  a  question  put  to  a  midwife  as  to  her  opinion,  as 
a  question  of  skill,  but  a  question  put  to  her  as  to  what 
took  place  with  respect  to  a  particular  case,  and  it 
is  endeavoured  to  obtain  evidence  of  the  declarations 
of  the  party  under  those  circumstances.  I  apprehend 
that  the  fiM:t  cannot  be  established  on  any  such  declara- 
tion, and  that  the  evidence  is  therrfore  clearly  inad- 
missible. 

The  counsel  were  informed  that  the  evidence  pro- 
posed could  not  be  admitted. 

The  witness  was  again  called  in,  and  further  exa- 
mined as  follows : 
Mary  Tun-       (By  Counsel.)— Have  you  formed  any  judgment  or 
^*^  opinion  that  a  child  may  be  born  after  a  period  of  ges- 

tation of  ten  months  ? 

I  should  think  it  was  possible. 

Have  you  formed  any  decisive  opinion  upon  that,  one 
way  or  another  ? 

Yes,  I  have;  by  what  women  have  repeatedly  told 
me,  when  I  have  put  their  children  into  bed  to  them, 
that  they  have  been  more  than  ten  months. 

Have  you,  from  the  course  of  your  experience,  formed 
a  judgment  or  opinion  upon  the  subject  ? 

Yes;  I  do  believe  that  it  is  as  likely  for  a  woman  to 
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go  over  nine  months,  as  it  is  for  a  woman  to  come  under  Mary  Tim- 
it.    I  have  had  a  large  family  myself;  I  never  went  nine  ** 
months  with  any  of  mine* 

You  were  about  to  state  some  case ;  do  you  know  the 
whole  of  the  circumstances  of  that  case  yourself? 

I  have  attended  the  person  with  three  children.  She 
lives  in  Ix)ng  Acre.  She  applied  to  me  to  attend  her 
in  March ;  she  sent  for  me  in  February,  the  19th  of 
Febraary,  saying  that  she  was  very  ill,  but  had  a  month 
to  go.  She  got  her  letter  on  the  22d  of  February,  and 
she  was  not  confined  until  the  13th  day  of  May, — last 
May. 

You  had  not  seen  her  before  that  time  ? 

Yes ;  I  met  her  in  July,  and  she  told  me  she  was  in 
the  family-way,  and  should  be  put  to-bed  in  March. 

In  the  month  of  July,  when  you  saw  her,  what  was 
her  appearance  as  to  the  state  of  pregnancy  ? 

She  complained,  as  is  usual  for  women  to  do,  of  being 
in  the  family-way,  and  that  she  should  want  me  about 
March. 

Did  you  observe  at  all,  being  an  experienced  person, 
what  her  state  was  as  to  pregnancy  ? 

I  conceived  by  the  look  of  her  that  she  was  in  the 
family-way;  but  in  that  early  stage  of  pregnancy  they 
do  not  shew  it  till  after  the  quickening;  there  is  nobody 
quickens  before  twelve  weeks;  from  twelve  to  twenty 
weeks;  I  never  knew  any  one  exceed  twenty  weeks. 

Nor  fall  short  of  twelve  ? 

No^  there  is  no  one  shorter  than  twdve;  nor  I  never 
knew  any  one  to  exceed  twenty. 
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Mary  Tun-  Cross-examined  by  Mr.  Attorney-General. 

You  say  it  is  as  likely,  in  your  opinion,  that  a  woman 
shall  exceed  the  period  of  nine  months  as  fall  short 
of  it? 

Yes. 

Is  that  opinion  founded  on  what  women  have  told 
■  you  that  have  been  under  your  care,  as  to  their  judg- 
ment when  they  first  fell  ill  ? 

Yes,  it  is ;  because  many  women  tell  me  they  were  in 
such  a  way  at  such  a  time ;  then  they  go  over  that  time, 
and  it  is  impressed  upon  their  minds,  if  they  do  not 
come  at  the  period  of  nine  months,  that  they  go  be- 
yond it 

Your  opinion  is  founded  on  the  statement  made  to 
you  by  particular  women,  as  to  the  time  when  they  were 
in  a  particular  way  ? 

Yes. 

Cross-examined  by  Mr.  Adam. 

In  your  own  instance  you  have  always  gone  a  shorter 
period  than  nine  months  ? 

I  have  come  as  much  as  six  or  seven  days  within  the 
nine  months,  but  I  have  never  exceeded  it ;  and  I  have 
had  twelve  live-born. 

Re-examined  by  Mr.  Tindal. 

You  have  stated  the  ground  of  your  opinion ;  is  it 
from  what  you  have  heard  from  other  women,  or  what 
you  have  heard  generally  ? 
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What  I  have  heard  generally;  I  have  heard  more  MaiyTim- 
than  a  dozen  women  say  they  have  gone  ten  months. 

(Mr.  Attorney-General.) — How  many  have  you  heard 
state  this  ? 

I  cannot  say.  I  heard  a  woman  say  she  had  gone  ten 
months,  and  she  hopes  to  be  put  to-bed  to-morrow. 

Have  you  ever  heard  a  woman  say  she  had  gone 
eleven  ? 

I  have  heard  of  such  cases,  but  they  never  came 
within  my  own  knowledge.  There  is  a  woman  now 
lies  in,  who  has  been  confined  a  fortnight  to-morrow, 
and  she  says  she  has  gone  ten  months. 

Do  you  attend  one  or  more  hospitals  ? 

I  attend  the  Middlesex  Lying-in  Hospital  out-pa- 
tients. 

At  what  period  are  women  allowed  to  come  in  ? 

They  do  not  come  into  the  Middlesex  Hospital. 

Of  any  other  ? 

In  the  Westminster  Lying-in  Hospital  they  do  not 
give  us  their  letter  till  they  say  they  are  within  the  last 
month. 

Was  the  woman  you  were  mentioning  in  that  hos- 
pital? 

No. 

Where  is  she  ? 

At  her  own  house  in  St.  Andrew's  Street. 

When  they  lie-in  at  home,  may  they  get  their  letter 
at  any  time  ? 

•  No;  they  only  get  their  letters  about  the  seventh 
month,  as  it  is  so  common  for  women  to  come  at  that 
period. 

n2 
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Maiy  Tun.        From  the  seventh  to  the  ninth  month  are  they  assist- 

**^  ed  by  the  hospital  ? 

No,  they  have  no  money ;  it  is  only  for  the  attend- 
ance of  a  midwife,  and  a  doctor,  if  necessary,  and  to 
supply  them  vvith  medicines. 

Miry  Willi.  Mary  Wills,  by  Mr.  Tindal. 

Have  you  had  any  children  ? 

Yes. 

What  number  ? 

I  have  had  thirteen  children. 

Have  any  of  those  children  been  bom  at  a  longer 
period  of  pregnancy  than  ten  months  ? 

Not  than  ten  months;  yes,  from  December  to  the 
17th  of  November,  I  had  one  born. 

Are  you  able  to  state  any  particular  part  of  the  month 
of  December  ? 

From  the  24th  of  December. 

What  reason  had  you  for  calculating  firom  the  24th 
of  December  ? 

The  same  as  other  people  in  general  have  for  that 
calculation. 

Has  it  happened  to  you  that  the  term  of  ten  months 
has  been  exceeded  in  any  other  instance  ? 

No,  only  in  that  one ;  I  quickened  the  25th  of  March. 

Cross-exammed  by  Mr.  Attomey«General. 

Do  you  mean  to  say  that  on  the  25th  of  March  you 
felt  the  child  move  ? 
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Yes,  I  did.  Mwywau. 

And  it  was  born  on  the  17th  of  November  following? 

Yes. 

Are  you  a  married  woman  ? 

I  am  a  widow ;  I  was  a  married  woman  at  that  time  ? 

You  were  at  that  time  a  married  woman  ? 

Yes,  I  was. 

Living  with  your  husband  ? 

Yes. 

Did  yon  make  any  minute  of  the  date  ? 

Yes ;  I  have  got  at  home  a  minute  of  it ;  it  was  so 
fiu*  beyond  my  regular  way. 

Did  you  make  a  minute  of  your  not  being  in  the  re- 
gular way  ? 

Yes. 

Where  is  it? 

I  have  not  got  it ;  I  did  not  expect  to  be  asked  for  it. 

Is  it  in  existence  ? 

Yes,  it  is. 

You  say  you  made  a  minute  at  the  time  of  your  not 
being  regular  ? 

Yes. 

And  you  have  that  minute  now  P 

Yes  I  have,  at  home. 

You  are  a  midwife  ? 

Yes! 

Does  Dr.  Granville  recommend  you  ? 

Yes ;  I  belong  to  the  dispensary  to  which  he  belongs. 

Perhaps  you  have  no  objection  to  produce  that  note  ? 

I  dare  say  I  can,  of  the  birth  of  the  child. 
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Mary  Wills.  The  question  refers  to  the  minute  of  your  n^t  being 
in  the  regular  way  ? 

I  have  it  at  home,  I  have  no  doubt. 

Do  you  always  make  that  kind  of  minute  ? 

Yes,  mostly  I  did. 

Did  you  make  it  on  any  other  occasion  ? 

I  do  not  exactly  know,  but  I  can  ascertain  it 

You  do  not  know  whether  you  did  on  any  other  oc- 
casion? 

No. 

How  came  you  to  remember  that  you  did  it  upon 
this  occasion  ? 

Because  going  so  long  over  my  time. 

The  nine  months  were  not  expired  when  you  were  so 
irregular ;  what  was  the  particular  reason  you  had  for 
making  that  minute  then  ? 

I  did  not  make  it  till  I  was  put  to-bed. 

You  did  not  make  the  minute  until  the  birth  of  the 
child  ? 

Not  till  the  regular  time  had  elapsed ;  nor  till  after 
the  nine  months. 

You  made  that  minute  of  the  circumstance  which  had 
occurred  as  you  supposed  nine  months  before  ? 

Yes. 

And  it  is  by  reference  to  that  minute  that  you  know 
the  time  when  you  were  not  as  you  ought  to  have  been 
in  the  regular  way  ? 

Yes, 
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Cross-examined  by  Mr.  Adam.  Mary  wuu. 

It  was  nine  months  after  what  you  call  the  regular 
time  that  you  put  this  down  in  writing  P 

Yes. 

How  came  you  to  know  the  time  to  put  down  ? 

I  could  give  no  other. reason  than  every  body  els^ 
does.  J 

Nine  months  after  the  24th  of  December  would  be 
in  the  month  of  September? 

No;  I  expected  to  go  to-bed  at  the  latter  end  of 
September  or  the  beginning  of  October. 

In  the  beginning  of  October  you  made  a  memoran- 
dum that  you  had  ceased  to  have  the  ordinary  occur- 
rence on  the  24th  of  December  ? 

Yes. 

How  did  you  know,  at  that  time,  that  it  was  the  24th 
of  December  that  you  ceased  ? 

Very  well. 

From  what  circumstance  ? 

From  the  circumstance  that  I  was  well. 

Was  there  any  particular  &ct  that  fixed  it  in  your 
remembrance  ?  ; 

When  I  found  not  my  r^^lar  return,  of  course  I 
began  to  consider  what  was  the  matter. 

But  you  did  not  make  a  memorandum  until  nine 
months  afterwards  ? 

No. 

What  induced  you,  in  October,  to  put  down  the  date 
as  the  24th  of  October  ? 
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Mtry  Wills.  Because  I  considered  that  shortly  after  that  it  must 
take  place. 

Had  any  particular  fact  occurred  to  bring  that  to 
your  memory  at  the  particular  time? 

No. 

How  many  years  ago  was  this  ? 

It  was  in  the  year  1774.  I  was  married  in  the  year 
1780. 

Then  it  must  have  been  in  1784  ? 

Yes. 

That  is  forty-one  years  ago  ? 

Yes. 

What  has  become  of  that  memorandum  ? 

I  cannot  say. 

Have  you  ever  seen  it  ? 

I  have  seen  it  since. 

Where  is  it  ? 

In  a  book  of  the  birth  of  my  other  children. 

Have  you  a  register  of  births  of  your  other  children? 

It  is  in  a  book. 

Is  it  in  a  Bible  ? 

I  believe  it  is  in  a  Bible;  but  it  is  a  bock  in  which 
I  have  the  registers  of  all  their  births. 

Is  it  in  a  Bible  ? 

Noi  it  is  not  so  large  as  a  Bible. 

What  sort  of  book  is  it  ? 

I  am  sure  I  cannot  tell  till  I  look  at  it 

How  came  you  to  fix  upon  that  book  ? 

It  was  a  German  Prayer-Book;  and  I  have  got  the 
leaves  with  the  registers  of  my  children. 

Has  the  German  Prayer-Book  been  destroyed  ? 
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Yes;  but  I  have  kept  the  leaves  for  the  purposes  of  Maiy  Willi, 
my  own  information. 

Where  have  you  kept  them  ? 

In  different  places.  I  have  been  in  different  situa- 
tions of  life. 

Have  they  been  locked  up  ? 

They  have  been  locked  up ;  I  know  where  to  find 
them. 

You  have  not  locked  them  up  ? 

No ;  I  know  where  to  find  them. 

Are  they  written  on  printed  leaves  or  blank  leaves  ? 

On  blank  leaves. 

How  shall  it  be  seen  they  were  written  on  a  German 
Prayer-Book  ? 

That  I  cannot  say ;  it  was  a  good  while  since  I  looked 
at  them. 

When  did  you  last  look  at  them ;  how  many  years 

Among  other  family  papers,  five  or  six  years  ago, 
perhaps. 

Does  your  memory  serve  you  to  have  seen  them 
within  thirty  years? 

I  have  seen  them  often,  within  thirty  years;  there 
have  been  so  many  things  I  have  had  occasion  to  look 
to  them  for. 

When  was  the  last  time  you  saw  them  ? 

1  cannot  say ;  it  may  be  four,  or  five,  or  six  years  . 
ago. 

(Mr.  Attorney-General.) — Have  you  seen  Dr.  Gran- 
ville within  the  last  day  or  two  ? 
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Mary  Willi.       No;  1  had  not  seen  him  within  the.  last  six  months, 
till  I  saw  him  here. 

Have  you  had  any  letter  from  him  ? 
No. 

R«-examined  by  Mr.  Tindal. 

Though  you  did  not  put  down  the  minute  till  the  end 
of  nine  months,  was  your  attention  called  to  the  fact  at 
the  end  of  the  first  month  ? 

Yes,  from  indisposition. 

At  the  end  of  the  month  after  the  24th  of  December, 
was  your  attention  called  to  tlie  fact  you  have  been  stat- 
ing? 

It  was. 

From  that  time  till  the  end  of  the  nine  months,  you 
did  not  make  a  memorandum  ? 

No. 

(Mr.  Attorney-GeneraL) — How  many  children  had 
you  altogether  ? 

Thirteen,  not  all  alive-bom ;  and  I  have  got  the  re- 
gister of  every  child. 

On  this  paper  ? 

I  cannot  say,  indeed.  You  interrogate  me  too  closely. 
My  children  are  all  registered  in  Mary-le-bone  Church. 

You  say  this  was  entered  in  the  leaves  of  a  book, 
which  you  described  as  a  German  Prayer-Book  P 

Yes. 

Together  with  the  births  of  your  other  children  ? 

Yes. 

All  your  children  ? 
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Yes,  all  that  were  alive-born.  Maiy  Willi. 

This  will  be  found  among  the  entries  ? 

Yes. 

You  saw  the  paper  four  or  five  years  ago? 

Yes ;  I  have  got  it  by  me,  and  can  produce  it. 

Is  it  in  your  own  hand-writing  ? 

Yes;  a  very  indifferent  one. 

Did  you  suckle  your  own  children  ? 

Yes. 

How  long  before  the  birth  of  this  child  was  your  pre- 
vious child  born  ? 

I  cannot  tell,  unless  I  look  at  the  date,  for  my  chil- 
dren came  very  quick. 

How  long  did  you  suckle? 

A  very  short  time. 

Were  you  suckling  or  not  in  the  month  of  Decem- 
ber? 

No,  I  was  not 

That  you  swear? 

Yes. 

What  sized  book  was  this  ? 

I  cannot  say  indeed  as  to  the  size  of  it;  I  think  it  was 
about  there  [an  octavo]. 

How  many  leaves  might  there  be  ? 

About  three  or  four. 

All  blank  leaves  ? 

Yes. 

You  recollect  very  well  that  you  made  this  memoran- 
dum? 

Certainly. 

Who  was  it  requested  you  to  come  here  as  a  witness? 


Its 

Mary  WiUi.  I  do  not  know.  My  own  daughter ;  she  u  one  of  the 
midwives  too. 

You  knew  what  you  were  coming  about  ? 

I  did  not,  till  Friday. 

You  did  on  Friday? 

Yes,  when  I  came  here  to  be  swom. 

Of  course  you  had  the  curiosity  to  look  at  this  me- 
morandum, to  refresh  your  memory  ? 

No,  I  did  not  give  it  a  thought 

Is  not  that  rather  singular ;  it  was  made  thirty  years 
ago? 

No,  I  cannot  consider  it  so;  I  did  not  know  what 
questions  I  might  be  asked. 

You  knew  you  were  going  to  be  interrogated  as  to  a 
&ct  that  took  place  thirty  years  ago,  of  which  you  have 
a  memorandum  in  your  possession  ? 

Yes. 

How  came  you  not  to  look  at  the  memorandum  ? 

Because  I  did  not  feel  it  to  be  necessary. 

Is  your  daughter  a  midwife  under  Dr.  Granville's  in- 
stitution ? 

Yes. 

Cross-examined  by  Mr.  Adam. 

Who  desired  you  to  come  here  ? 

My  daughter  called  on  me  on  Friday,  and  told  me 
that  something  of  this  kind  was  in  hand,  and  Dr.  Gran- 
ville had  asked  her,  did  she  ever  know  a  case  of  the 
kind,  of  any  person  going  over  their  time,  and  she  said, 
*<  I  do  not  know,  Sir,  but  I  think  I  have  heard  my 
mother  mention  her  own  case." 
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In  consequence  of  that  you  came  here  ?  Mary  Wills. 

Yes. 

What  hospital  does  your  daughter  attend  as  a  mid- 
wife? 

A  good  many  institutions ;  Middlesex  Hospital,  West- 
minster Hospital,  the  Queen's  Hospital,  and  Gerrard 
Street. 

Cross-examined  by  Mr.  Attorney-General. 

Can  you  produce  the  book  which  you  spoke  of  yester- 
day? 

No,  it  is  not  in  my  power  at  present. 

You  said  the  papers  were  in  your  possession  ? 

Yes,  I  do  not  say  it  may  be  impossible  yet. 

Do  you  despair  of  finding  them  ? 

I  cannot  say  indeed  about  that;  I  have  been  so  un- 
avoidably embarrassed  lately,  and  shifted  about 

Have  you  looked  for  them  ? 

Yes,  I  have. 

You  said  yesterday  you  had  no  doubt  about  finding 
them? 

I  have  no  doubt  about  finding  them  now. 

The  next  time  their  Lordships  meet,  you  will  have 
the  goodness  to  produce  them  ? 

Yes,  I  hope  so. 

I  always  entertained  a  doubt  whether  we  should  see 
them*. 

I  never  had  any  doubt;  I  do  not  know  why  you 
should  doubt  on  the  subject    I  am  sure. 

*  The  doubt  wu  well  founded,  for  the  book  wai  never  produced. 
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Muy  Ami  Re-examined  by  Mr.  Tiiidal. 

Are  you  able  to  state,  from  recollection,  when  that 
child  quickened  ? 

Yes- 

When  was  it? 

The  latter  end  of  September,  or  the  beginning  of 
October;  I  cannot  remember  which  exactly. 

(Mr.  Attorney-General.)— Did  you  make  any  memo- 
randum of  it  ? 

I  went  to  be  bled  that  very  evening. 

Did  you  feel  the  child  move  by  putting  your  hand  on 
your  person? 

Yes ;  I  fainted  away,  which  I  always  do. 

You  made  no  memorandum  as  to  the  time  ? 

No,  I  did  not. 

That  is  the  best  recollection  you  have  upon  it? 

Yes. 

You  did  not  expect  to  be  questioned  upon  it  ? 

No. 

When  was  it  you  were  first  asked  about  this;  on 
Friday? 

Yes. 

Never  before? 

No,  never  before  I  came  here. 

You  must  have  been  asked  before  ? 

I  was  asked  by  Mrs.  Fraser. 

What  is  there  particularly  to  impress  upon  your  re- 
collection that  the  time  when  you  felt  the  child  move 
was  on  such  a  day  of  the  month  ? 
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Because  I  always  took  a  great  deal  of  notice  of  it.        p  "^ij^*"" 

What  was  the  day? 

The  latter  end  of  Septeroberi  or  the  beginning  of 
October. 

What  is  there  to  impress  the  day,  and  enable  yon  to 
recollect  the  fact  that  it  occurred  on  a  particular  day  ? 

I  had  a  labour  in  hand ;  that  I  went  to  be  bled,  to  get 
my  arm  well,  that  I  might  go  to  the  labour. 

How  can  you  take  upon  yourself  to  swear  that  it  was 
that  time  ? 

I  am  sure  that  was  the  time. 

(Mr.  Tindal.) — Do  those  circumstances  make  an  im« 
pression  on  the  minds  of  persons;  do  women  in  general 
think  upon  them  before  the  birth  of  the  child  ? 

Yes. 

Did  they  upon  your  mind  make  that  impression  that 
you  are  able  to  state  your  recollection  ? 

Yes. 

Where  do  you  live  ? 

No.  70,  Monmouth  Street. 

Mary  Parker  »,  by  Mr.  Tindal.  Mtiy  Ptr- 

kcr. 

Are  you  at  present  in  a  state  of  pregnancy  ? 

Yes. 

How  long  have  you  been  in  that  state? 

*  Thit  if  die  iieniale  whoae  ctie  wu  refemd  to  fay  Dr.  Gnnvim  ai  con* 
tuned  b  the  rcgitter.  The  doctor  otwerved,  **  the  aniwer  the  gave  to  the 
quetlions  was,  that  she  expected  in  one  month.  On  April  the  7th  that  she 
had  not  seen  any  thing  for  eight  months.  We  are  now  on  the  4th  of  July, 
and  she  carries  her  child  yet.'* 

O 
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^^  P^        I  think  nearly,  by  my  account,  eleven  montlis* 

What  ground  have  you  for  forming  that  opinion? 

No  further  than  what  other  women  generally  count 
from. 

Have  you  ever  had  a  child  before  ? 

Ye8»  one  before. 

Have  the  same  appearances  and  feelings  taken  place 
on  this  occasion  that  did  in  the  former? 

As  nearly  as  possible. 

Have  you  formed  your  calculation  of  time  from  the 
same  appearances  now,  which  you  did  with  respect  to 
the  former  child  ? 

YeS|  as  nearly  as  possible. 

Then  so  forming  the  conclusion,  are  you  of  an  opinion 
you  have  been  the  period  of  time  you  have  men- 
tioned? 

Yes,  I  think  so ;  as  nearly  as  possible  eleven  months. 

How  long  were  you  with  child  with  the  former  child? 

Nine  months  and  a  week,  as  nearly  as  I  could  count. 

Cross-examined  by  Mr.  Attorney*Oeneral. 

Are  you  a  married  woman  ? 
Yes. 

Do  you  live  with  your  husband  ? 
Yes. 

Have  you  lived  with  him  during  the  last  eleven 
months? 
Yes. 

As  before  ? 
Yes. 
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Yoa  calculated  from  certain  appearances  that  took  MaiyPar. 
placer 

Yes. 

Have  you  made  any  memorandum  in  any  book  as  to 
that? 

No;  no  further  than  the  time  1  suckled  my  first  little 
girl.  The  little  girl  was  very  ill ;  the  doctor  told  me  he 
thought  it  was  full  time  for  me  to  take  the  breast  from 
her,  for  that  he  thought  I  was  two  months  then  gone. 

Did  you  put  down  the  date  of  that  ? 

No. 

Were  you  suckling? 

Yes,  when  I  fell  pregnant. 

When  did  you  leave  off  suckling  ? 

My  little  girl  was  fourteen  months  old,  and  now  she 
is  a  twelvemonth  and  eleven  months. 

Then  it  is  nine  months  since  you  left  off  suckling? 

Yes. 

From  this  time  ? 

Yes, 

You  know  Dr.  Granville  ? 

Yes. 

Have  you  seen  him  lately  ? 

Yes,  I  saw  him  on  Friday. 

Where  did  you  see  him  on  Friday  ? 

I  saw  him  at  his  house. 

Did  he  send  for  you  ? 

No,  he  did  not  send  for  me. 

How  came  you  to  go  there  ? 

It  was  Mrs.  Tungate,  the  midwife  who  is  to  put  me 
to  bed,  sent  for  me. 

o2 
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Maiy  F^-        She  desired  you  to  call  on  Dr.  Granville  ? 

ker. 

Yes. 

Had  you  any  conversation  with  him? 

No;  I  only  just  saw  him  in  the  room- 
Had  you  any  conversation  with  him? 

He  only  told  me  I  was  to  appear  here  if  I  thought 
proper. 

Did  he  not  tell  you  what  he  sent  for  you  for? 

No;  he  told  me  no  further  than  that,  that  I  was  to 
appear  here  on  Friday. 

What  is  your  husband  ? 

A  bookbinder. 

Does  he  keep  a  shop  ? 

No ;  he  works  with  Mr.  Grellet 

Do  you  and  your  husband  live  in  one  room  ? 

Yes. 

And  one  bed,  of  course? 

Yes. 

Cross-examined  by  Mr.  Adam. 

Had  you  any  conversation  with  the  midwife  who  sent 
for  you,  Mrs.  Tungate  ? 

No. 

What  did  she  say  to  you  ? 

She  only  told  me  that  Dr.  Granville  wished  to  see 
me. 

You  had  no  conversation  with  her  about  the  state  you 
were  in  ? 

No;  I  never  had  any  conversation  with  her  from  the 
time  I  engaged  her. 
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Did  she  not  ask  you  bow  long  you  had  been  with  Mary  Pv- 
chUd?  ''''• 

Yes. 

When  was  that;  on  Friday? 

Yes. 

Did  you  tell  her  ? 

Yes. 

What  else  did  she  tell  you  ? 

She  only  said  that  if  I  thought  proper  to  take  a  walk 
to  Dr.  Granville,  "he  wished  to  see  me ;  she  did  not  tell 
me  for  what  purpose,  nor  I  did  not  know  till  I  came  here. 

(Mr.  Attorney-General.) — ^When  was  it  you  had  in- 
dications of  the  child  quickening? 

It  is  five  months  and  a  fortnight,  going  on  for  six 
months. 

It  is  five  months  and  a  fortnight  since  you  first  felt  the 
child  move? 

Yes. 

Did  you  make  any  memorandum  of  that? 

No  further  than  that  I  was  very  ill  at  the  time  I  felt  it. 

You  have  no  entry  in  any  book  ? 

No. 

That  depends  upon  your  reckoning? 

Yes ;  I  counted  from  that  time,  and  from  that  time  I 
engaged  the  midwife. 

(Mr.  Adam.) — What  do  you  mean  by  five  months 
and  a  fortnight;  do  you  remember  the  month  in  the 
year  when  it  was  ? 

No,  I  cannot  say  exactly;  but  what  I  counted  from 
was,  that  we  moved  about  four  months  and  a  fortnight 
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Uhijr  Pw    tgo,  and  it  was  between  three  weeks  and  a  month  before 

kcr*  , 

that 

What  makes  you  think  it  was  three  weeks  or  a  month 
before  you  changed  your  lodgings ;  what  makes  you  fix 
that,  rather  than  between  three  months  and  four  months? 

That  is  all  I  have  to  reckon  from. 

You  have  no  particular  reason  for  fixing  that  date? 

No. 

(Mr.  Attorney-General.) — Do  you  take  your  lodgings 
by  the  weeks  ? 

Yes. 

Then  when  you  say  four  months  or  five  monthsi  you 
mean  four  times  or  five  times  four  weeks  ? 

No;  I  count  by  the  regular  month. 

What  do  you  call  a  month  ;  four  weeks  ? 

Sometimes  it  is  two  days  over  the  four  weeks. 

You  do  not  go  by  four  weeks ;  you  mean  five  calen- 
dar montlis  ? 

Yes,  five  calendar  months. 

(By  a  Lord.) — Why  did  you  pve  over  sudkling  your 
little  girl  ? 

Because  the  doctor  that  attended  my  little  girl  said  I 
was  two  months  gone  then ;  that  was  Dr.  Cox. 

Your  opinion  of  your  being  gone  elevea  months  with 
child  proceeds  upon  Dr.  Cox's  having  told  you  you 
were  two  months  gone  then  ? 

Yes. 

(Mr.  Tindal.) — Have  you  any  other  reason  for 
knowing  you  were  then  with  child  ? 

No  further  than  what  other  women  count  fix>m. 
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Had  those  appearances  taken  place  so  as  to  induce  M«iy  iv- 
you  to  think  you  were  with  child  ? 

Yes. 

Those  appearances  had  ceased  to  take  place  ? 

Yes ;  once  since  that  appearance  took  place  was  this 
time  twelvemonth. 

Are  you  able  to  state  when  it  was  that  that  last  ap- 
pearance took  place  ? 

Yes ;  it  took  place  the  latter  end  of  this  montli  twelve- 
month. 

The  latter  end  of  July  in  last  year  ? 

Yes. 

(By  a  Lord.) — Did  that  appearance  take  place  dur- 
ing all  the  time  you  were  suckling  ? 

No ;  only  that  once;  that  was  all. 

You  continued  suckling  afterwards  ? 

Yes. 

And  it  did  not  take  place  again  ? 

No. 

(Mr.  Attorney-General.) — During  the  time  you  were 
suckling,  were  you  ever  as  women  usually  are  ? 

Only  that  once. 

When  was  that  ? 

The  latter  end  of  July  last  year. 

After  that  you  continued  suckling  ? 

Yes ;  till  this  doctor  who  attended  this  little  girl  said 
it  was  the  milk  that  made  the  little  girl  very  ill. 

And  then  you  left  off'? 

Yes. 

The  milk  made  your  little  girl  very  ill  just  nine 
months  ago  ? 
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Maty  Par.  Yes. 

)cer. 


And  then  you  left  off? 

Yes. 

Did  you  yourself  feel  at  all  different  just  about  that 
time? 

Yes ;  and  so  my  mother  thought  the  same,  from  my 
appearance. 

How  did  you  feel  ? 

I  felt  just  the  same  as  I  did  with  my  first  child. 

Mary  Sum-  Mary  Summers,  by  Mr.  Tindal. 

Have  you  had  any  children  ? 

Yes. 

What  number  ? 

Twelve. 

What  is  the  longest  period  during  which  you  have 
been  pregnant  before  the  birth  of  the  child  ? 

The  longest  was,  as  nearly  as  possible,  about  eleven 
years  ago. 

What  period  of  time  was  it  during  which  your  preg- 
nancy  continued  ? 

I  had  my  letter  to  be  put  to-bed  on  the  1st  of  May, 
and  I  was  not  put  to-bed  till  the  4th  of  August. 

Your  letter  from  some  hospital  ? 

From  Dr.  Merriman. 

To  admit  you  on  the  1st  of  May  ? 

Yes. 

Do  you  mean,  that  you  supposed  you  would  be  con- 
fined on  the  1st  of  May  ? 

Yes. 
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But  you  were  not  in  fact  delivered  till  the  4th  of  Au-  ^"J  *•"»■ 
gust? 

No. 

What  reason  had  you  to  expect  you  would  be  deli- 
vered on  the  1st  of  May  ? 

I  was  going  home  with  a  basket  of  linen,  and  was 
taken  in  a  fit  as  I  thought,  and  that  was  on  quickening. 

When  was  that  ? 

About  the  Christmas  week. 

You  were  going  home  with  a  basket  of  linen,  and 
were  taken  with  a  fit,  as  you  thought,  and  the  child 
quickened  ? 

Yes.  From  that  I  thought  I  should  be  put  to-bed  on 
the  1st  of  May;  but  I  was  not  until  the  4th  of  August 

Was  there  any  other  reason  besides  the  quickening  of 
the  child  that  induced  you  to  think  you  were  in  the 
family-way? 

No  further ;  for  I  always  went  from  that  before  and 
since ;  for  I  have  had  many  children  since. 

In  the  experience  you  have  had  with  a  number  of 
children,  what  has  been  the  general  length  of  time  from 
the  quickening  to  the  birth  of  the  child  ? 

I  have  gone  a  month,  and  I  have  gone  three  weeks, 
and  I  have  gone  a  fortnight.  I  have  sometimes  had 
frights  in  those  cases ;  that  has  put  me  out  of  my  reck- 
oning; but  I  believe  that  time  has  been  the  longest. 

What  time  do  you  reckon  from  the  quickening  to  the 
birth  of  the  chUd? 

The  number  of  months  was  the  calculation  for  me  to 
be  put  to-bed  on  the  1st  of  May,  and  I  was  not  put  to- 
bed  till  the  4th  of  August. 


men. 
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Maiy  SuiB-       That  was  making  your  calculation  as  you  had  been 
accustomed  to  do  before  ? 

I  have  never  yet  to  say  gone  properly  to  my  time ;  I 
have  never  been  so  exact,  for  I  have  had  other  troubles 
and  trials,  and  I  have  never  put  down  the  times. 


Cross-examined  by  Mr.  Attorney-Greneral. 

Are  you  a  married  woman  ? 

Yes,  I  am. 

What  is  your  husband  ? 

My  husband  is  dead,  and  has  been  dead  nearly  two 
years. 

You  were  living  with  your  husband  at  this  time  ? 

I  never  lived  from  him. 

At  what  time  generally  have  you  been  delivered  after 
you  had  first  perceived  that  the  child  had  quickened  ? 

I  never  was  much  out  of  my  reckoning,  but  very  little. 

Generally  what  period  did  you  calculate  from  the 
quickening  to  the  birth  of  the  child,  of  your  other  chil* 
dren  ? 

I  went  generally  to  my  time. 

What  time? 

It  is  so  many  years  ago,  I  never  could  have  thought 
of  these  kind  of  things,  that  I  should  have  been  brought 
to  such  a  place  as  this ;  having  so  many  children,  I  have 
had  other  things  to  think  about. 

You  cannot  tell  what  is  the  usual  interval,  as  far  as 
you  are  concerned,  between  your  perceiving  the  quick* 
ening  of  the  child  and  the  birth  of  the  child  ? 
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In  general,  whether  it  was  four  months  or  five,  I  can-  l<vy  Sum- 

meri. 

not  say. 

Yon  cannot  tell  whether  it  was  four  months  or  five 
months? 

No,  I  cannot. 

According  to  your  calculation,  has  it  deviated  consi- 
derably in  different  cases ;  has  it  been  sometimes  more 
and  sometimes  less  ? 

That  is  the  utmost  I  can  recollect. 

Were  the  other  cases  exactly  alike,  or  did  they  differ? 

They  difi*ered ;  most  of  my  lyings-in  differed. 

How  much  ? 

Generally,  I  believe,  four  or  five  weeks. 

They  have  differed  generally  four  or  five  weeks  ? 

Yes;  and  I  have  had  a  great  change  in  girls  and 
boys. 

In  this  case  your  calculation  was  from  the  time  you 
supposed  the  child  to  quicken  ? 

Yes;  and  that  was  the  only  thing  I  went  by. 

Did  you  make  any  memorandum  of  the  date  ? 

It  was  some  time  in  Christmas,  but  the  particular 
day  I  cannot  remember;  it  was  in  the  month  of  Christ- 
mas ;  that  is  a  very  remarkable  month. 

Was  it  not  the  month  of  January  ? 

I  cannot  swear  to  it 

What  do  you  mean  by  the  month  of  Christmas  ? 

It  was  in  Christmas  week. 

Did  you  perceive  the  child  quicken  in  Christmas 
week? 

I  did;  I  felt  that  which  I  always  did  before. 

When  did  you  feel  the  child  move  ? 
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Mary  Sum-       About  three  days  after  that 

From  that,  and  that  only,  you  expected  that  the  child 
would  be  bom  in  the  month  of  May  ? 

I  did ;  and  I  was  not  put  to-bed  until  the  4th  of  Au- 
gust 

^  '•  Cross-examined  by  Mr.  Adam. 

How  do  you  recollect  that  it  was  three  days  after 
Christmas  you  felt  the  child  ? 

I  know,  because  the  place  where  I  worked  at,  the 
public-house,  the  Windmill,  I  was  to  have  been  there 
as  a  cook,  to  cook  the  beef. 

How  does  that  make  you  think  you  quickened  three 
days  after  Christmas  ? 

I  felt  the  child. 

What  circumstance  makes  you  think  that  feeling 
came  on  three  days  after  Christmas  Day? 

No ;  it  was  three  days  before  Christmas  Day  that  I 
felt  so. 

How  do  you  know  it  was  three  days  before  Christmas 
Day  that  you  felt  'so  ? 

Because  I  was  to  have  gone  to  this  place  to  cook  the 
victuals. 

Did  that  prevent  your  going  to  cook  the  victuals  ? 

Yes,  it  did,  for  I  was  very  bad. 

You  were  not  bad  from  the  child  quickening? 

Yes ;  I  always  had  very  bad  times. 

How  do  you  mean  very  bad  times  ? 

Always  in  a  very  bad  state  of  health  from  the  time 
the  child  quickened. 
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You  say  that  the  periods  have  differed  very  much  be-  M«y  Sum- 
tween  your  quickening  and  being  brought  to-bed? 
'  Yes,  they  have. 
Sometimes  as  much  as  a  month  ? 
Yes. 

Re-examined  by  Mr.  Tindal.  ^ 

Were  you  in  the  habit  every  year  of  going  to  the 
Windmill  Inn  to  cook  the  beef? 

No ;  I  generally  went  there. 

Was  there  any  particular  entertainment  going  on  ? 

Yes. 

You  say  you  were  to  have  been  there  to  cook  this 
beef  at  Christmas  ? 

Yesy  I  was  to  have  been  there  to  help. 

That  imprints  it  upon  your  memory  ? 

Yes;  that  is  the  only  thing  I  have  to  bring  it  to  my 
memory. 

(Mr.  Attorney-General.)— This  child  bom  eleven 
years  ago  that  quickened  about  Christmas;  had  you 
some  time  afterwards  any  feeling  about  that  child  of  the 
same  kind  ? 

I  had. 

When  ?  How  soon  after  ? 

For  a  week  after. 

Had  you  after  that  ? 

No,  I  cannot  say  that  I  had. 

Did  you  take  notice  of  the  child  moving  afterwards  ? 

I  did  see  a  fluttering,  as  I  always  did. 

You  feel  a  child  move  by  putting  your  hand  upon  the 
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Mary  Sum.  persoR ;  cMi  you  take  upon  you  to  say  you  felt  the  child 
move  so  soon  after  that? 

I  cannot. 

How  soon  ailer  Christmas  did  you  feel  the  child 
move^? 

To  the  best  of  my  knowledge,  I  would  not  wish  to 
if^say  nearer  than  about  six  weeks,  that  I  felt  it  most 
strongly. 

You  do  not  mean  to  say  you  ever  felt  the  child  move 
before  that,  though  you  felt  this  fluttering  ? 

I  cannot  say  that  I  did,  any  more  than  a  flattering. 

What  were  you  doing  when  you  felt  that  fluttering? 

I  was  in  the  habit  of  going  out  washing,  and  I  rather 
thought  I  felt  a  pain  in  my  side. 

It  was  hard  work  ? 

Yes. 

Had  you  been  washing  several  days  ? 

Yes ;  I  used  to  work  very  hard. 

Were  you  carrying  home  any  load  ? 

Yes ;  I  had  a  basket  of  linen,  and  going  across  the 
road  I  fainted  away. 

You  had  been  working  hard,  and  were  carrymg  home 
a  basket  of  linen,  and  you  fainted,  and  were  carried 
into  a  house  ? 

Yes ;  and  I  supposed  at  that  time  that  I  had  quick- 
ened. 

And  six  weeks  after  that  you  first  felt  the  child  to 
move  within  you  ? 

Stron^y. 

Will  you  swear  you  ever  felt  the  child  move  before 
that? 
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No  further  than  a  little  fluttering.  ^  S««- 

Did  you  put  your  hand  upon  your  person,  and  feel 
the  child  move  ? 

No»  I  cannot  say  that  I  did. 

(Mr.  Tindal.) — This  fluttering  you  speak  of,  was  that 
the  same  appearance,  or  feeling  rather,  from  which  you 
had  before  reckoned  ? 

The  same,  or  I  should  not  have  reckoned  upon  that. 

Have  you  felt  the  same  fluttering  upon  other  occa- 
sions ? 

Yes.  Dr.  Merriman  was  fetched  to  me  six  weeks 
before  I  was  put  to-bed. 

(Mr.  Attorney-General.) — Have  you  in  your  preg- 
nancy felt  that  kind  of  fluttering  more  than  once  during 
the  same  pregnancy  ? 

Yes,  I  have. 

Sometimes  at  different  intervals  ? 

Yes,  with  the  same  child. 

Have  you  ever  fek  it  before  you  felt  the  child  move  ? 

Yes,  I  have. 


Mrs.  Mary  Oandell,  by  Mr.  Tindall.  Mr8.Mtry 

Yon  are  the  wife  of  a  merchant  in  the  city? 
I  am. 

Have  you  had  several  children  P 
Yea. 

Has  the  time  of  bearing  those  children  in  any  instance 
exceeded  ten  months? 
With  the  last  but  one. 
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Mary  Gan-  Are  you  able  to  state  how  long  the  period  was  before 
the  birth  of  that  child  ? 

I  conceive  that  I  was  pregnant  a  month  gone  the  be- 
ginning of  August 

In  what  year  ? 

1821. 

When  was  that  child  bom  ? 

On  the  4th  of  June  1822. 

Did  a  similar  case  occur  with  respect  to  any  other  of 
your  children  ? 

No. 

You  have  had  seven  ? 

Yes,  I  have. 

Cross-examined  by  Mr.  Adam. 

Where  does  your  husband  live  ? 

Upper  North  Place,  in  Guildford  Street 

You  have  stated,  that  you  conceive  you  were  a  month 
gone  with  child  in  the  beginning  of  August  1821  ? 

Yes. 

Will  you  state  your  reason  for  supposing  that? 

The  reason  which  every  other  female  has. 

Have  you  any  other  reason,  except  that  which  every 
other  female  has  ? 

No. 

Were  you  living  with  your  husband  Ht  that  time  ? 

Yes. 

In  the  same  way  as  you  have  been  ever  since  your 
marriage? 

Yes. 
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Re-examined  by  Mr.  Tindal.  Maiy  Gan. 

dell. 

You  were  attended  by  Dr.  Hopkins,  were  you  not? 
I  was. 


Mrs.  Frances  Ann  Jackson,  by  Mr.  Tindal. 

You  are  the  wife  of  a  gentleman  who  is  clerk  in  a 
merchant's  counting-house  ? 

I  am. 

You  have  had  several  children  ? 

I  have  had  four  bom  alive. 

Have  any  of  those  children  been  born  after  the  period 
of  your  being  ten  months  with  child? 

I  consider  that  I  have  been  ten  months  and  a  fortnight 
nearly  from  the  time  I  was  regular. 

Has  that  happened  on  one  occasion  only. 

On  two  occasions: 

Did  you  make  a  note  of  the  difierent  times  which  you 
had  mentioned  to  the  committee? 

Yes. 

Have  the  goodness  to  state  the  difierent  notes  you 
have  made;  are  the  notes  in  your  hand- writing? 

No  in  my  husband's ;  I  told  him  what  to  write. 

Did  you  see  him  write  the  notes  ? 

Yes,  I  did. 

Looking  at  the  notes,  have  the  goodness  to  state  the 
first  note  you  have  made  ? 

The  24th  of  September  1823. 

Have  the  goodness  to  state  the  meaning  of  that  ? 
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M«iy  dan*       The  time  when  I  was  last  recular. 

ddL 

When  was  the  date  of  the  birth  ? 

The  22d  of  July. 

Is  there  any  note  made  of  the  time  when  the  child 
quickened,  as  it  is  termed  ? 

No. 

(Mr.  Attorney-General.) — Did  you  perceive  when  the 
child  quickened  ? 

I  cannot  tell,  but  between  four  and  five  months. 

From  the  date  you  have  marked  there  in  Septem- 
ber? 

Yes,  I  quickened  between  the  fourth  and  fifth  month. 

Is  it  no  unusual  thing  for  a  woman  to  be  mistaken 
and  considerably  mistaken,  as  to  the  time  of  their  ex- 
pected delivery  ? 

I  was  not  mistaken. 

The  question  applies  to  women  in  general  ? 

I  cannot  say  indeed. 

lS!L  Isabella  Leighton,  by  Mr.  Tindal. 

You  are  the  mother  of  one  of  the  witnesses,  Mrs. 
Parker,  who  was  examined  yesterday,  are  you  not? 

Yes. 

How  many  children  have  you  had  ? 

Eleven. 

Amongst  those  children,  have  any  of  them  been  born 
at  a  longer  period  than  when  you  were  ten  months  with 
child? 

Yes. 

Do  you  mean  one,  or  more  than  one  ? 
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With  only  one;  but  I  cannot  recollect  how  long;  it  l>*i>^ 
was  not  the  last.     I  have  gone  a  month,  or  near  six 
weeks,  I  think. 

With  which? 

The  last  but  one. 

With  your  last  child  but  one  you  went  how  long  ? 

A  month  or  six  weeks  nearly. 

Beyond  what  ? 

Beyond  what  t  thought. 

What  did  you  think ;  at  what  time  did  you  expect 
your  child  would  be  born  ? 

The  last  of  April  or  the  beginning  of  May. 

Why  did  you  expect  your  child  to  be  born  the  last  of 
April  or  the  beginning  of  May  ? 

Because  I  thought  by  my  reckoning. 

When  did  you  begin  to  reckon ;  from  how  long  be- 
fore the  last  of  April  or  beginning  of  May ;  how  many 
months  before  that? 

Nine  months. 

Reckoning  that  way,  how  long  was  the  child  born 
after  the  last  of  April  or  the  beginning  of  May  ? 

It  was  born  on  the  15th  of  June. 

Did  that  happen  on  any  other  occasion,  or  only  on 
the  one  you  were  mentioning  ? 

That  was  the  only  one  I  have  thought  of  in  so  long. 

Cross-examined  by  Mr.  Adam. 

Are  you  a  married  woman  ? 
Yes. 

Were  you  living  with  your  husband  at  that  time  ? 

p2 
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Muy  Sum.  person ;  can  you  take  upon  you  to  say  you  felt  the  child 

incrs« 

move  so  soon  after  that  ? 

I  cannot. 

How  soon  after  Christmas  did  you  feel  the  child 
move^? 

To  the  best  of  my  knowledge,  I  would  not  wish  to 
^say  nearer  than  about  six  weeks,  that  I  felt  it  most 
strongly. 

You  do  not  mean  to  say  you  ever  felt  the  child  move 
before  that,  though  you  felt  this  fluttering  ? 

I  cannot  say  that  I  did,  any  more  than  a  fluttering. 

What  were  you  doing  when  you  felt  that  fluttering? 

I  was  in  the  habit  of  going  out  washing,  and  I  rather 
thought  I  felt  a  pain  in  my  side. 

It  was  hard  work  ? 

Yes. 

Had  you  been  washing  several  days  ? 

Yes  5  I  used  to  work  very  hard. 

Were  you  carrying  home  any  load  ? 

Yes ;  I  had  a  basket  of  linen,  and  going  across  the 
road  I  fainted  away. 

You  had  been  working  hard,  and  were  carrying  home 
a  basket  of  linen,  and  you  feinted,  and  were  carried 
into  a  house  ? 

Yes ;  and  I  supposed  at  that  time  that  I  had  quick- 
ened. 

And  six  weeks  after  that  you  first  felt  the  child  to 
move  within  you  ? 

Strongly. 

Will  you  swear  you  ever  felt  the  child  move  before 
that? 
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No  further  than  a  little  fluttering.  ^^  *«»• 


mere. 


Did  you  put  your  hand  npoo  your  person,  and  feel 
the  child  move  ? 

No,  I  cannot  say  that  I  did. 

(Mr.  Tindal.) — This  fluttering  you  speak  of,  was  that 
the  same  appearance,  or  feeling  rather,  from  which  you 
had  before  reckoned  ? 

The  same,  or  I  should  not  have  reckoned  upon  that. 

Have  you  felt  the  same  fluttering  upon  other  occa- 
sions ? 

Yes.  Dr.  Merriman  was  fetched  to  me  six  weeks 
before  I  was  put  to-bed. 

(Mr.  Attorney-General.) — Have  you  in  your  preg- 
nancy felt  that  kind  of  fluttering  more  than  once  during 
the  same  pregnancy  ? 

Yes,  I  have. 

Sometimes  at  difierent  intervals  ? 

Yes,  with  the  same  child. 

Have  you  ever  fek  It  before  you  felt  the  child  move  ? 

Yes,  I  have. 


Mrs.  Mary  Crandell,  by  Mr.  Tindall.  Mrt.Miry 

GindcU. 

You  are  the  wife  of  a  merchant  in  the  city? 
I  am. 

Have  yoD  had  several  children  ? 
Yes. 

Has  the  time  of  bearing  those  children  in  any  instance 
exceeded  ten  months  ? 
With  the  last  but  one. 


ao6 

Mtr;  Sum.  persMi ;  can  you  take  upon  you  to  say  you  felt  the  child 
move  so  soon  after  that  ? 

I  cannot. 

How  soon  after  Christmas  did  you  feel  the  child 
move^? 

To  the  best  of  my  knowledge^  I  would  not  wish  to 
^say  nearer  than  about  six  weeks,  that  I  felt  it  most 
strongly. 

You  do  not  mean  to  say  yon  ever  felt  the  child  move 
before  that,  though  you  fek  this  fluttering  ? 

I  cannot  say  that  I  did,  any  more  than  a  fluttering. 

What  were  you  doing  when  you  felt  that  fluttering? 

I  was  in  the  habit  of  going  out  washing,  and  I  rather 
thought  I  felt  a  pain  in  my  side. 

It  was  hard  work  ? 

Yes. 

Had  you  been  washing  several  days  ? 

Yes ;  I  used  to  work  very  hard. 

Were  you  carrying  home  any  load  ? 

Yes ;  I  had  a  basket  of  linen,  and  going  across  the 
road  I  fainted  away. 

You  had  been  working  hard,  and  were  carrying  home 
a  basket  of  linen,  and  you  feinted,  and  were  carried 
into  a  house  ? 

Yes ;  and  I  supposed  at  that  time  that  I  had  quick- 
ened. 

And  six  weeks  after  that  you  first  felt  the  child  to 
move  within  you  ? 

Strongly. 

Will  you  swear  you  ever  felt  the  child  move  before 
that? 
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No  farther  than  a  litde  fluttering.  ^  ^«~- 

Did  you  put  your  hand  npoo  your  person,  and  feel 
the  child  move  ? 

No,  I  cannot  say  that  I  did. 

(Mr.  Tindal.) — This  fluttering  you  speak  of,  was  that 
the  same  appearance,  or  feeling  rather,  from  which  you 
had  before  reckoned  ?  .. 

The  same,  or  I  should  not  have  reckoned  upon  that. 

Have  you  felt  the  same  fluttering  upon  other  occa- 
sions ? 

Yes.  Dr.  Merriman  was  fetched  to  me  six  weeks 
before  I  was  put  to-bed. 

(Mr.  Attorney-General.) — Have  you  in  your  preg- 
nancy felt  that  kind  of  fluttering  more  than  once  during 
the  same  pregnancy  ? 

Yes,  I  have. 

Sometimes  at  difierent  intervals  ? 

Yes,  with  the  same  child. 

Have  you  ever  fek  it  before  you  felt  the  child  move  ? 

Yes,  I  have. 


Mrs.  Mary  Crandell,  by  Mr.  Tindall.  Mrs.  Miry 

You  are  the  wife  of  a  merchant  in  the  city  ? 
I  am. 

Have  yoD  had  several  children  P 
Yes. 

Has  the  time  of  bearing  those  children  in  any  instance 
exceeded  ten  months  ? 
With  the  last  but  one. 
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Isabella  Yes ;  I  always  live  with  him. 

^  °°*      .    Were  you  living  with  him  then  ? 

Yes. 

You  cannot  recollect,  you  say,  whetlier  you  went  a 
month  or  six  weeks  beyond  the  time  you  speak  of;  how 
long  was  it  since  this  child  was  bom  ? 

Twelve  or  thirteen  years  ago. 

Does  not  your  memory  enable  you  to  say  whether 
you  were  a  month  or  six  weeks  longer  than  you  ex- 
pected ? 

I  think  It  was  between  a  month  and  six  weeks. 

You  are  not  sure  whether  it  was  a  month  or  six  weeks, 
or  some  period  between  the  two? 

No,  I  looked  upon  the  latter  end  of  April  or  the  be- 
ginning of  May  as  my  time. 

From  what  period  did  you  begin  to  count,  so  as  to 
make  you  suppose  you  should  be  brought  to  bed  at  the 
end  of  April  or  the  beginning  of  May ;  what  did  you 
count  from  ? 

No  more  than  I  thought  I  should  go  till  the  latter 
end  of  April  or  the  beginning  of  May. 

Why  did  you  think  so ;  from  what  circumstances  did 
you  begin  your  counting  ? 

From  no  more  than  wliat  other  women  do. 

Was  that  your  only  reason  ? 

Yes. 

Can  you  state  when  it  was  that  tliat  circumstance 
happened,  which  you  say  happens  to  other  women;  what 
was  the  date  of  it  ? 

I  cannot  recollect  tlie  date. 

What  you  did  count  from  was  that  which  was  com- 
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mory  does  not  enable  you  to  state  ? 

No,  I  cannot  state  at  such  a  long  time. 

Do  you  count  from  the  time  when  that  event  did 
happen,  or  when  you  think  it  ought  to  have  happened  ? 

It  ought  to  have  happened  sooner,  that  is  all  I  can 
say  about  it 

What  ought  to  have  happened  sooner? 

That  I  ought  to  have  been  brought  to  bed  sooner. 

From  what  event  do  you  begin  your  counting;  from 
that  which  is  common  to  women  having  happened,  or 
from  its  not  having  happened  ? 

From  what  is  common  to  other  women. 

From  the  time  it  did  happen  ? 

Yes,  but  I  cannot  recollect  the  time. 

You  cannot  recollect  the  particular  period  when  it 
did  happen,  but  it  is  from  that  you  begin  your  calcula- 
tion? 

Yes. 

And  not  from  the  omission  of  it  ? 

Yes. 

Cross-examined  by  Mr.  Attorney- General. 

Did  yon  take  any  notice  when  the  child  quickened  ? 

I  went  longer  after  quickening  than  was  usual ;  that 
is  all  I  can  say. 

Did  yoa  take  any  notice  as  to  the  time  when  the  child 
quickened  ? 

I  cannot  recollect  that  so  well. 

How  long  was  it  after  you  were  as  women  are  to  the 
time  when  the  child  was  born  ? 
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J^^*  It  is  such  a  time,  I  cannot  recollect;  I  did  not  keep 

account  of  it  when  the  child  was  born. 

How  long  was  it  from  the  time  when  you  were  as 
women  usually  are  to  the  birth  of  the  child ;  how  many 
months  ? 

I  know  i  went  that  time;~  I  went  beyond  my  time. 

You  cannot  answer  the  question  now  put  to  you;  is 
that  so  ? 

Not  so  particular  as  that;  I  cannot  keep  that  on  my 
memory.     When  my  child  was  born  I  know. 

In  what  month  was  that  child  born  ? 

The  15th  of  June. 

At  what  time  before  that  were  you  as  women  usually 
are? 

I  cannot  recollect  to  a  month. 

You  cannot  state  how  long  it  was  from  the  time  you 
were  last  ill  to  the  time  when  the  child  was  bom;  i» 
that  so? 

I  cannot  say  correctly  to  tliat 


Re-examined  by  Mr.  Tindal. 

Do  you  recollect  when  the  child  quickened ;  how  long 
before  the  birth  of  the  child  it  was  that  the  quickening 
of  the  child  took  place? 

I  went  about  five  or  six  months;  but  I  cannot  be  cer- 
tain. 

But  you  say  that  the  time  exceeded  what  you  had  ex- 
pected? 

Yes. 
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Wlmt  is  the  reason  you  think  it  exceeded  the  time  l>^tMlUi 
you  expected  ? 

I  cannot  account  ibr  it;  but  I  asked  the  person  who 
was  to  lay  me,  and  she  said  there  was  many  a  one  that 
used  to  go  as  long. 

Have  you  any  reason  for  fixing  upon  this  child  having 
exceeded  the  time  of  nine  months  ? 

Yes,  I  was  bad  for  a  month,  that  was  one  thing;  I 
was  bad  for  a  month  before  I  had  the  child,  ill  at  times. 

What  do  you  mean  by  ill  ? 

I  had  to  send  for  my  midwife  two  ot  three  times. 

You  expected  the  child  to  be  born  at  different  times  ? 

Yes ;  it  was  off  and  on. 

Did  you  make  any  note  at  the  time  of  any  circum- 
stance connected  with  your  child-bearing? 

No  further  than  I  did  when  the  child  was  born. 

That  is  the  only  note  you  made  on  the  subject  ?  « 

Yes,  and  I  always  recollect  it,  before  my  daughter 
was  brought  in,  and  have  mentioned  it  to  several  people. 

Are  you  able  to  give  any  reason  for  fixing  on  the  time 
when  the  child  was  conceived  ? 

No,  I  cannot  recollect  that  at  all. 

Mr.  Tindal  applied  on  the  behalf  of  Mr.  Henry 
Fenton  Gardner  for  time  to  obtain  additional  witnesses, 
but  the  Committee,  on  the  ground  that  suflScient  time 
had  been  already  given,  and  that  the  claimant,  Alan 
L^ge  Gardner,  would  be  prejudiced  by  any  further 
delay,  refused  the  application,  and  declared  the  case 
closed. 
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After  the  case  of  Henry  Fenton  Gardner  had  closed, 
Mr.  Tennant,  as  his  counsel,  prayed  that  Mrs.  Sarah 
Mitchell,  who  had  been  summoned  to  attend  on  the 
motion  of  a  noble  Lord,  and  who  was  now  in  attend- 
ance, might  be  called  in  and  examined. 


Mra.  Sarah    Mrs.  Sarah  Mitchell,  examined  by  the  Committee,  the 
questions  being  suggested  by  Mr.  Tennant 


What  is  your  name  ? 

Sarah  Mitchell. 

Where  do  you  live  ? 

At  Chatham ;  Ordnance  Place,  Chatham. 

Have  you  or  not  been  a  married  woman  ? 

I  have. 

Is  your  husband  or  not  now  living  ? 

He  is  dead  these  fifteen  years  since. 

Have  you  had  one  or  more  than  one  husband  ? 

One. 

How  many  children  have  you  had  ? 

Eight 

What  was  the  longest  period  during  which,  accord- 
ing to  your  persuasion,  you  were  pregnant  with  any  of 
these  children  ? 

Ten  months  and  fiye  days. 

What  were  the  grounds  of  your  persuasion  ? 

My  husband  left  me  on  the  6th  of  June,  and  I  was 
not  put  to  bed  till  the  litb  of  April  following. 
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What  was  the  trade,  profession,  or  business  of  your  ^^ 
husband? 

A  purser  in  his  Majesty's  navy. 

Was  your  husband  absent  during  all  that  time  from 
you,  or  were  you  living  together  during  any  part  of  that 
time? 

No,  he  was  at  sea. 

Do  you  calculate  from  the  period  when  your  husband 
left  you,  or  from  what  other  period  do  you  calculate  the 
commencement  of  your  pregnancy  ? 

The  6th  of  June  as  he  left  me. 

That  is  the  reason  of  your  so  reckoning  then,  that  your 
husband  left  you  on  that  day  ? 

Yes. 

Do  you  recollect  any  other  instance  in  which  the  pe- 
riod of  your  pregnancy  exceeded  the  period  of  ten 
months,  as  you  believe  ? 

No,  I  do  not;  we  were  separated  four  years,  and 
then  he  came  home  the  22d  of  May,  and  I  was  put  to 
bed  the  S  1st  of  March. 

From  the  22d  of  May  to  the  3 1st  of  March  was  your 
husband  cohabiting  with  you,  or  at  any  time  after  the 
22dofMay? 

Oh  yes. 

Questions  suggested  by  Mr.  Solicitor-General. 

When  was  this;  in  what  year? 
The  year  1799  my  daughter  was  bom. 
That  is  the  ten  months'  case? 
Yes,  April  the  11th,  1799. 
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fianh  Did  you  make  a  mark  in  yomr  almanack  when  your 

husband  left  you  ? 

No,  I  did  not;  for  I  had  always  a  very  accurate  me- 
mory. 

You  are  certain  it  was  the  6th  of  June? 

Yes. 

Did  you  not  make  a  memorandum  when  your  husband 
went  abroad,  being  a  seafaring  man  ? 

No. 

Did  you  usually  make  a  memorandum  ? 

No. 

You  have  nothing  to  state  to  fix  the  date  of  the  6th 
of  June  but  your  memory? 

No,  for  I  never  thought  to  be  called  upon. 

When  did  you  think  you  were  to  be  called  upon  ? 

Not  till  within  this  fortnight. 

Who  applied  to  you? 

Mr.  Tennant 

Who  is  your  medical  man  ? 

Mr.  Hopkins  was,  but  he  is  deceased  now,  but  his 
son  is  living  ». 

Questions  suggested  by  Mr.  Attorney-General. 

How  old  were  you  at  that  time  ? 

Twenty-three. 

How  long  had  you  been  married? 

'  The  remainder  of  the  eximination  of  Mrs.  Mitchell  it  abridged,  aa  it  doei 
not  lelate  to  any  question  in  the  case^  but  is  confined  solely  to  her  credit.  A 
few  extracts  are  given  to  shew  the  grounds  on  which  it  was  endeavoured  to 
shake  her  credibility. 
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It  was  the  third  child.  Sarah 

MitcheU* 

Had  your  husband  been  living  with  you  then? 

All  the  time  he  was  not  at  sea,  when  the  duties  of  his 
profession  did  not  call  him  away. 

Had  he  been  residing  at  that  time  a  short  time  or  a 
long  time  with  you  ? 

A  short  time. 

What  was  your  &ther  ? 

My  &ther  was  a  porter  of  his  Majesty's  dock-yard  at 
Sheemess  for  20  years,  and  I  lived  there  until  I  married; 
during  my  husband's  absence  I  lived  in  lodgings  in 
Westminster,  under  my  mother's  care. 

Of  what  ship  was  your  husband  purser  at  the  time 
you  speak  to? 

The  Galatea  Frigate  with  Lord  Torrington ;  he  was 
then  Captain  George  Byng. 

Have  you  ever  mentioned  to  any  body  the  fact  that 
you  had  gone  ten  months  and  five  days  with  child  ? 

I  have  frequently  to  persons. 

Can  you  state  to  whom? 

I  communicated  it  to  a  lady  only  this  morning. 

You  never  communicated  it  to  any  body  that  you  can 
recollect? 

Ko,  I  cannot. 

Did  you  not  think  it  a  very  extraordinary  thing? 

I  did. 

Cannot  you  recollect  a  single  person  to  whom  you 
mentioned  it,  in  the  course  of  four  or  five  and  twen^ 
years? 

No,  I  cannot . 
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Sarah 
MitchelL 


Robert  Vi- 
natt 


(Suggested  by  Mr.  Attorney- General.)  —  Is  your 
mother  living  ? 

No. 

Your  aunt,  you  say,  is  dead  ? 

Yes,  many  years. 

Is  there  any  person  now  alive  whose  name  you  can 
recollect,  that  you  ever  mentioned  this  to  till  lately  ? 

No. 

You  never  took  any  notice  of  it  till  lately  ? 

No,  I  never  took  any  notice  whatever. 

Not  to  your  daughter  ? 

Yes,  to  her. 

When? 

A  long  time  ago :  I  did  not  think  fit  to  tell  her  that 
till  she  was  of  age,  and  then  I  told  her. 

.  Robert  Vinatt,  a  clerk  in  the  navy  oflSce,  was  ex- 
amined by  the  committee.  He  deposed  that  he  produced 
the  journals  of  the  Galatea  in  1798  and  1799,  by  which 
it  appeared  that  the  vessel  was  moored  in  the  Hamoaze 
from  the  1st  of  May  1798,  to  the  9th  of  July  1798. 


James 
Lance. 


James  Lance,  a  clerk  in  the  navy  office,  was  examined 
by  the  committee.  He  deposed  that  he  produced  the 
muster-book  of  the  Galatea  during  the  months  of  May, 
June,  and  July  1798,  by  which  it  appeared  that  Francis 
Mitchell  had  been  present  at  muster  on  the  7th,  14th, 
22d,  and  31st  of  May,  and  on  the  1st,  4th,  14th,  21st 
and  27th  of  June  1798. 

END    OF   THE  EVIDENCE. 
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Mr.  Tindal  and    Mr.  Tennant  for  HsNaY   Fextom 
Gardner. 

The  only  point  to  be  determined  by  the  House  is,  whe* 
ther  the  claimant,  Mr.  Henry  Fenton  Gardner,  is  the  heir 
to  the  honours,  the  titles,  and  the  estates  of  the  late  Alan 
Hyde,  Baron  Gardner,  and  that  will  depend  upon  the 
single  inquiry,  whether  he  was  born  within  that  period 
of  time,  when,  by  the  laws  of  nature,  he  could  be  the 
legitimate  son  of  the  late  baron.  It  must  be  observed,  in 
the  first  place,  that  he  was  born  during  the  continuance  ^ 
of  the  marriage ;  for  it  appears  from  the  evidence  that 
Captain  Gardner  cohabited  with  Mrs.  Gardner  up  to 
the  SOth  of  January  1802.  On  that  day  the  separation 
between  them  took  place,  and  they  did  not  meet  until 
the  month  of  July  following.  On  the  7th  of  December 
in  the  same  year  Mrs.  Gardner  was  taken  in  labour, 
and  on  the  8th  the  son,  who  is  the  present  claimant,  was 
brought  into  the  world.  At  the  time  of  his  birth,  and 
up  to  the  month  of  June,  Mrs.  Gardner  continued  in 
the  eye  of  the  world  as  the  wife  of  Captain  Gardner ; 
(or  there  was  no  separation  from  the  house,  and  the 
parties  lived  together,  certainly  at  the  same  board,  if 
not  partaking,  in  the  language  of  the  civilians,  of  the 
same  bed  :  so  that  upon  the  whole  here  is  a  question  of 
legitimacy  in  which,  prior  to  the  SOth  of  January,  the 
parents  were  living  together  as  man  and  wife,  in  which 
the  child  was  born  during  the  continuance  of  the  mar* 
riage,  and  in  which  the  father  continued  to  live  undi- 
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vorced  from  his  wife,  and  unseparated,  until  some 
months  after  the  birth  of  the  child. 

It  is  right  to  state  another  fact  in  this  case,  which  takes 
it  out  of  the  ordinary  course  of  cases  of  this  nature : — 
Captain  Gardner  was  capable  of  being  the  father  of  the 
child ;  for  there  is  no  doubt  whatever  of  the  legitimacy 
of  his  second  son  :  Mrs.  Gardner  was  capable  of  bear- 
ing a  child,  for  upon  her  being  the  mother  of  this  claim- 
ant all  parties  are  agreed.  We  have  therefore  not 
only  the  case  of  a  father  and  mother  living  together 
previous  to  and  subsequent  to  the  birth,  but  they 
were  both  capable  of  being  parents  of  a  child,  or,  in 
the  language  of  civilians,  both  habiles  in  matrimonium ; 
so  that  there  is  nothing  in  those  circumstances  of  the 
case  which  would  at  all  impeach  the  legitimacy  of  Mr. 
Henry  Fenton  Gardner.  We  contend  that  a  child 
born  under  these  circumstances  is,  prima  facie,  to  be 
taken  as  a  legitimate  child,  and  that  it  lies  on  the  side  of 
the  other  party,  who  are  impeaching  such  legitimacy,  to 
bring  such  overwhelming  evidence  of  the  utter  impossi- 
bility of  the  child  being  legitimate,  that  this  House 
cannot  consistently  with  common  sense  and  sound  rea« 
son  pronounce  in  favour  of  the  legitimacy. 

This  question  cannot  be  discussed  with  justice  to  this 
claimant,  unless  it  is  divested  of  a  number  of  facts  which 
are  wholly  foreign  to  it.  We  are  told,  in  the  first  place, 
of  the  adultery  of  Mrs.  Gardner  with  Mr.  Jadis ;  an 
attempt  is  made,  in  the  second  place,  to  throw  some- 
thing like  a  doubt  upon  the  general  character  of  that 
lady ;  in  the  third  place,  we  are  called  upon  by  evidence 
on  the  other  side  to  answer  something  that  may  appear 
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suspicious  on  our  part  tliat  the  child  was  not  legitimatei 
namely,  that  from  the  time  of  its  birth  it  was  concealed 
from  Captain  Gardner,  and  that,  from  the  .time  of  its 
earliest  infancy  nearly  up  to  the  present  time,  it  was  ac- 
knowledged by  Mr.  and  Mrs.  Jadis  as  their  child,  and 
brought  up  under  their  name,  and  at  their  expense. 
These  facts  can  form  no  ingredient  in  the  judgment  of 
the  House ;  they  cannot  operate  to  the  prejudice  of  the 
claimant.  He  was  at  the  time  an  helpless  infant,  and  it 
surely  cannot  be  contended  that  he  is  to  be  bound  by 
acts  to  which  he  was  not  a  party,  by  acts  over  which  he 
had  no  control,  by  acts  to  which  he  was  a  stranger,  done 
by  third  persons,  unless,  when  he  came  to  roaturer  age, 
and  to  the  full  knowledge  of  his  rights,  he  had  consent- 
ed to  admit  himself  bound  by  those  acts.  This  is  not  a 
question  affiscting  the  supposed  father  or  mother ;  the 
infant  alone  is  concerned,  and  by  his  own  acts  alone 
ought  he  to  stand  or  fall.  Courts  of  law  have  repeatedly 
rejected  evidence  of  this  description,  and  in  so  late  a 
case  as  that  of  Doe  dem.  Sutton  v.  Ridgway  *,  where 
the  question  was,  whether  the  dying  declaration  of  A* 
as  to  the  relationship  of  the  lessor  of  the  plaintiff  to 
the  person  last  seised  were  admissible  evidence,  the 
Lord  Chief  Justice  observed,  ^*  the  cases  cited  are  I  be- 
**  lieve  the  onfy  exceptions  to  the  general  rule  of  not 
^  receiving  evidence  unless  upon  oath,  and  with  the  op- 
^*  portunity  for  cross-examination,  and  I  am  not  aware 
••  of  any  other."  The  learned  judge  therefore  very  pro- 
perly rejected  the  evidence.     And  in  the  case  of  Rex  v. 

*  i  Barn,  and  Aid.  p.  dS. 
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Mead  ^,  a  case  is  cited  of  Rex  v.  Hutchinson,  tried  at 
Durham  spring  assizes,  1822,  before  Mr.  Justice  Bay- 
ley,  where  a  prisoner  was  indicted  for  administering 
savin  to  a  woman  pregnant,  but  not  quick  with  child, 
with  intent  to  procure  abortion ;  the  woman  being  dead, 
evidence  was  tendered  for  the  prosecution  of  her  dying 
declaration  upon  the  subject ;  the  learned  judge  reject- 
ed the  evidence,  observing,  ^^  that  although  the  decla- 
<<  ration  might  relate  to  the  cause  of  the  death,  still 
"  sudi  declarations  were  admissible  in  those  cases  alone 
*^  where  the  death  of  the  party  was  the  subject  of  in- 
"  quiry."  These  cases  are  not  strictly  in  point,  but 
they  are  sufficient  to  establish  the  principle,  and  we  may 
infer  from  them,  that  had  the  learned  judges  by  whom 
they  were  tried,  been  called  on  to  try  an  issue,  whether 
this  claimant  was  illegitimate,  they  would  in  such  trial 
have  rejected  all  evidence  of  the  declarations,  as  well  as 
acts  of  Mrs.  Gardner  or  Mr.  Jadis,  .especially  under 
the  present  circumstances,  when  both  of  those  persons 
are  alive,  and  capable  of  being  examined.  Indeed,  if 
they  were  called  to  the  bar,  we  should  have  an  opportu- 
nity of  asking  questions  that  might  elicit  the  reasons 
and  motives  for  which  these  declarations  were  made, 
and  it  might  be  proved,  as  we  shall  hereafter  contend, 
that  the  real  motives  differed  wholly  from  the  apparent, 
so  that  the  former  were  as  favourable  to  the  presump- 
tion in  favour  of  this  claimant's  le^timacy,  as  the  latter 
are  unfavourable. 

But  how  does  the  fact  stand  of  the  concealment  of 


*  2  Bank  and  Cres.  p.  605. 
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this  birth,  even  upon  the  evidence  as  it  is  now  before 
the  House?  It  appears  by  the  evidence  of  Susanna 
Baker  that  Captain  Gardner,  at  one  time  at  least,  was 
not  ignorant  of  the  pregnancy  of  his  wife,  as,  upon  the 
cross-examination  of  that  witness,  she  admitted,  in  one 
particular  instance,  the  anxiety  of  Captain  Gardner  re* 
lating  to  the  birth  of  the  child,  under  the  circumstance 
of  an  accident  which  had  taken  place  to  Mrs.  Gardner, 
the  kindness  with  which  he  sought  a  reconciliation,  and 
the  anxiety  with  which  he  removed  her  from  a  compa- 
rative distance  from  London  to  this  town,  where  she 
might  have  better  advice  and  assistance;  indeed,  the 
whole  evidence  shews,  from  the  time  of  Captain  Gard- 
ner's return  to  England  up  to  the  time  of  the  delivery. 
Dr.  Clarke,  a  medical  person,  whose  practice  was  prin- 
cipally confined  to  that  of  midwifery,  was  in  the  daily 
habit  of  attending  at  the  house  of  Captain  Gardner, 
and  that  it  was  absolutely  impossible,  in  the  ordinary 
course  of  events,  but  that  that  person  must  have  been 
known,  and  his  character  and  occupation  being  known, 
the  nature  of  his  business  there  must  have  been  well  as- 
certained. It  has  been  proved  that  the  pregnancy  was 
well  known  to  various  branches  of  the  Gardner  family ; 
in  short,  that  up  to  a  certain  period  Mrs.  Gardner'^s 
conduct  was  such  as  to  create  the  strongest  presump- 
tion in  bvour  of  this  claimant's  legitimacy.  But  how 
are  we  to  remove  the  suspicion  that  arises  from  her 
change  of  conduct  ?  We  ascribe  it  to  her  guilt,  but 
deny  this  claimant  to  have  been  the  fruit  of  that  guilt 
When  this  unfortunate  connexion  had  alienated  her 
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affections  from  Captain  Gardner,  she  determined  to 
become  the  wife  of  Mr.  Jadis,  and  this  could  only  be 
effected  by  persuading  Mr.  Jadis  that  he  was  the  father 
of  the  child  of  which  she  was  pregnant  It  was  a  very 
rational,  though  not  a  very  moral  expedient  to  attain 
her  object,  to  persuade  Mr.  Jadis  that  the  child  was  his, 
although  she  knew  it  to  be  Captain  Gardner's ;  and  it 
must  be  admitted  that  Mr.  Jadis  was  thus  placed  in  a 
predicament,  which  rendered  it  incumbent  on  him  as  a 
man  of  honour  to  do  what  he  did,  that  is,  to  make  Mrs. 
Gardner  his  wife. 

But  the  main  subject  of  inquiry  upon  this  occasion 
is,  first,  what  is  to  be  the  ground  upon  which  this  House 
will  be  warranted  to  declare  this  party  to  be  illegiti- 
mate, and  next,  looking  at  the  evidence  which  has  been 
called,  whether  that  fact  of  legitimacy  has  or  has  not 
been  so  made  out,  that  this  House  will  be  warranted 
in  deciding  against  it  Now  we  contend  that  this  is 
not  a  question  of  the  probability  or  improbability  of 
the  legitimacy  of  this  child,  but  a  question  upon  the 
impossibility  alone,  and  we  shall  be  able  to  shew  cases 
from  the  earliest  period  of  our  history  down  to  the  very 
last  which  occurred  in  this  House,  namely,  the  Banbury 
Peerage,  that  where  a  child  is  born  within  the  period 
and  during  the  continuance  of  marriage,  the  only  ques- 
tion that  can  be  legally  put  to  determine  his  legitimacy 
is  this,  whether  there  was  by  the  laws  of  nature  a  pos- 
sibility, under  the  circumstances  of  access  or  non-ac- 
cess, that  such  child  can  be  the  real  son  of  the  parent 
from  whom  he  claims  to  derive  his  title. 
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In  a  very  early  cose  that  occurred,  and  which  is  to 
be  found  in  the  year-books  ^,  a  question  arose  upon  a 
right  of  dower ;  the  tenant  pleaded  **  that  the  demand- 
<<  ant  kept  the  charter  of  the  land  from  him,  who  was 
<'  the  brother  and  heir  of  the  baron  "^ ;  the  replication 
was,  ^*  that  she  was  then  pregnant  by  the  baron  of 
<<  one  who  would  be  the  heir,  and  issue  was  oiFered 
'*  that  she  was  not  with  child  by  her  husband  on  the 
<<  day  of  his  dying,  and  this  the  party  was  ready  to 
*^  verify  ".     So  that  the  party  who  meant  to  challenge 
the  legitimacy  of  the  child  then  unborn  thought  proper 
to  shape  his  issue  that  she  was  not  then  with  child  by 
ber  husband  on  the  day  of  his  dying.    Now  my  Lord 
Chief  Justice  Thorp,  who  was  at  that  time  chief  justice 
of  the  King's  Bench,  said,  <*  You  cannot  have  such  an 
<< issue  to  bastardize  the  child";  and  then  the  report 
goes  on  to  say,  <*  therefore  issue  was  taken  whether  she 
•*  was  with  child  on  the  day  of  the  decease  of  her  hus- 
**  band  or  not^ ;  thus  making  the  important  distinction 
between  the  way  in  which  the  party  had  shaped  the 
issue  originally  and  the  way  in  which  it  was  taken  after- 
wards ;  a  distinction  that  will  fully  admit  the  principle 
for  which  we  are  contending,  for  the  party  disputing  the 
Intimacy  says,  the  woman  who  is  claiming  her  dower 
was  not  with  child  by  her  husband  on  the  day  of  his 
dying.     The  court  say,  that  is  not  a  point  to  be  con- 
tested, you  shall  try  whether  she  was  with  child  on  the 
day  of  his  dying;  the  woman  being  living  with  her 
husband,  and  being  with  child,  we  will  not  allow  that 

*  41  Edw.  III.  Easter  Term,  p.  11. 
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you  are  in  a  condition  to  dispute  the  other  part  of  the 
case,  whether  that  child  was  begotten  by  her  husband 
or  not :  either  you  must  shew  some  specific  matter,  that 
the  husband  was  impotent  or  incapable,  or  you  must 
shew  that  he  was  not  within  the  four  seas,  or  some  other 
reason  which  shews  that  he  could  not  be  the  father,  but 
you  must  not  take  issue  upon  the  dry  single  question, 
whether  a  woman  living  with  her  husband  is  with  child 
by  her  husband  or  not,  though,  if  her  husband  dies,  you 
may  take  it  in  a  more  general  way,  whether  she  was 
with  child  at  the  time  of  the  death  of  her  husband. 
Another  case  followed  at  a  considerable  period  of  time  ^, 
where  the  question  arose,  as  it  does  here,  upon  the 
legitimacy  of  a  child  who  claimed  as  the  tenant  in  tail, 
and  it  may  be  sufficient  to  state  that  the  substance  of 
the  question  that  at  last  arose  was,  whether  a  person  who 
claimed  as  a  tenant  in  tail  was  or  was  not  the  legitimate 
son  of  the  first  taker  in  tail.  Now  it  appears  that  the 
other  side,  who  disputed  the  legitimacy,  put  in  several 
facts,  some  of  which  amounted  to  suspicion  only,  and 
others  which  appear  to  amount  to  an  actual  impossibi- 
lity of  the  child  being  the  legitimate  son  of  those  pa* 
rents;  and  it  should  be  observed  how  cautiously  and 
carefully  the  court  separated  the  one  from  the  other, 
telling  the  party  that  they  were  not  to  bring  forward 
those  matters  of  suspicion  only,  it  being  impossible 
by  the  law  of  this  land  to  mix  them  up  together, 
but  that  they  must  stand  or  fall  by  the  single  question, 
whether  the  child  could  possibly  be  that  of  the  parent 

'  1  Hen.  VI.  Michaelmas  Term,  p.  3. 
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from  whom  he  claimed.  The  plea  which  the  party  put 
in  to  dispute  the  legitimacy  was,  that  long  before  the 
time  of  the  espousals  she  was  great  with  child,  and  no- 
toriously by  one  C.  P.,  namely,  the  same  Hugh,  the 
demandant ;  and  then  they  go  on  to  say  that  the  father 
of  the  demandant  espoused  her,  and  then  that  she 
eloped  from  him,  and  that  she  lived  with  the  other  party 
in  adultery,  and  remained  there  a  certain  time,  within 
which  time  the  demandant  was  born.  The  party  thus 
mixing  up  his  allegation  of  the  illegitimacy  of  this 
child  with  mere  matter  of  suspicion,  from  which  it 
might  be  inferred  that  he  could  not  be  the  legitimate 
child,  namely,  that  the  mother  had  lived  in  adultery  be« 
fore  the  marriage,  that  she  married  the  husband  when 
she  was  already  great  with  child,  that  she  quitted  the 
husband,  and  afterwards  went  to  the  adulterer,  that  she 
lived  with  that  adulterer,  and  that  the  child  was  born 
while  they  were  so  living  together.  Now  let  us  see  how 
the  wisdom  of  the  court  in  those  early  times  treated 
those  allegations  relating  to  the  suspicious  birth  of  this 
child.  One  of  the  judges  says,  and  he  delivered  the 
law  of  the  land,  **  although  she  elopes  from  her  husband 
*^  and  remains  with  her  adulterer,  yet  the  son  is  legiti- 
**  mate,  and  shall  inherit,  unless  the  other  party  can 
"  shew  some  special  matter  ",  that  is,  an  impossibility 
of  access  from  which  the  child  could  be  the  o£&pring  of 
its  pretended  parent.  Then  further  on  another  learned 
judge  says  this :  **  when  an  action  is  brought  it  is  not 
*'  enough  to  destroy  the  legitimacy  in  this  way,  for  it 
**  ought  to  conclude  upon  the  right,  and  say  he  is  a  bas- 
<*  tard,  which  goes  to  the  action  ;  but  this  that  you  put 
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<<  is  only  matter  of  evidencei  it  is  nothing  otherwise ; 
<<  for  I  say  that  if  you  can  bring  this  writ  against  one 
<^  N.  son  to  such  a  one,  whether  he  is  a  bastard,  the 
<^  writ  shall  not  abate  unless  that  fact  is  brought  imme- 
**  diately  in  issue '" ;  and  then  he  goes  on  to  say  after- 
wards, ^<  but  as  to  the  elopement,  and  as  to  the  adultery, 
*^  that  is  only  matter  of  suspicion,  it  is  not  a  matter 
*^  which  renders  the  issue  by  impossibility  the  ofispring 
<<  of  the  parent"  Those  are  two  of  the  earliest  cases 
which  are  to  be  found  in  our  books.  There  is  almost  a 
miraculous  regularity  in  which,  from  that  period  down 
to  the  present  time,  the  legitimacy  has  been  always 
made  to  depend  upon  the  single  fact,  whether  possible 
or  impossible,  and  not  whether  probable  or  improbable. 
At  a  later  period  it  is  laid  down  by  my  Lord  Coke ', 
in  the  same  manner  and  to  the  same  extent  as  has  been 
cited  from  the  year-books.  He  says,  "  By  the  com- 
**  mon  law,  if  the  husband  be  within  the  four  seas, 
*<  that  is,  within  the  jurisdiction  of  the  king  of  England, 
<<  if  the  wife  hath  issue,  no  proof  is  to  be  admitted  to 
<<  prove  the  child  a  bastard  (for  in  that  case  filiatio  non 
*'  potest  probari,  unless  the  husband  hath  an  apparent 
*^  impossibility  of  procreation,  as  if  the  husband  be  but 
"  eight  years  old,  or  under  the  age  of  procreation,  such 
*<  issue  is  a  bastard,  albeit  he  be  born  within  marriage), 
<<  but  if  the  issue  be  bom  within  a  month,  or  a  day 
"  after  marriage  between  parties  of  full  lawful  age,  the 
*^  child  is  legitimate."  So  that  in  the  time  when  Lord 
Coke  wrote,  it  is  clear  that  the  common  law  still  ad- 
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hered  to  the  same  mode  of  determining  the  question, 
namely,  the  single  point  whether  possible  or  impossible ; 
not  indeed  whether  possible  on  account  of  the  hus- 
band being  within  the  four  seas,  the  negation  of  which 
was  only  an  example  of  impossibility,  and  put  upon 
the  books  to  shew  the  extent  to  which  such  impos- 
sibility was  carried,  but  whether  there  was  an  actual 
impossibility,  by  the  separation  of  the  parties,  which 
prevented  the  one  from  bearing,  or  the  other  from  pro- 
creating, or  whether  for  any  other  impossibility  which  the 
mind  may  suggest  to  itself,  arising  from  that  which  the 
law  calls  a  non-access,  for  the  purpose  of  procreating 
children. 

The  next  case  in  the  order  of  time  ^  arose  upon  an 
issue  out  of  Chancery  to  try  whether  the  plaintiff  was 
the  heir  at  law  of  one  Thomas  Pendrell.  It  was 
agreed  that  the  plaintiff's  ^ther  and  mother  were  mar- 
ried, and  cohabited  together  for  some  months;  that 
they  parted,  she  staying  in  London,  and  he  going  into 
Staffordshire ;  that  at  the  end  of  three  years  the  plaintiff 
was  born,  and  there  being  some  doubt  upon  the  evi- 
dence whether  the  husband  had  not  been  in  London 
within  the  last  year,  it  was  sent  to  be  tried :  the  plaintiff 
rested  at  first  upon  the  presumption  of  law  in  ikvour  of 
legitimacy,  which  was  encountered  by  strong  evidence 
of  no  access,  and  it  was  agreed  by  court  and  counsel  on 
the  trial  at  Guildhall,  before  Lord  Chief  Justice  Ray- 
mond, that  the  old  doctrine  of  being  within  the  four 
seas  was  not  to  take  place,  but  the  jury  were  at  liberty 

*  Pendrell  ▼.  Pendrell,  2  Strange^  p.  224. 
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to  consider  of  tlie  point  of  access,  which  they  did,  and 
found  against  the  plaintiff;  so  that  there  is  the  same 
harmony  in  the  law,  that  the  point  left  to  the  jury  was 
not  on  mere  suspicion  on  the  one  side  and  the  other, 
but  whether  the  husband  had  had  access  to  the  wife 
within  such  time  that  the  issue  born  from  the  mother 
could,  from  possibility,  be  that  of  the  husband* 

Lord  Chancellor. — It  may  be  taken  that  the  cases  go 
to  prove  that  in  order  to  bastardize  a  child,  if  there  is  a 
marriage,  you  must  prove  that  it  could  not  be  the  child 
of  die  husband. 

Lord  Lauderdale. — They  all  go  to  the  question  of 
possibility,  no  doubt. 

(Argument  resumed.) — The  same  doctrine  is  laid 
down  with  equal  clearness  by  Lord  Ellenborough^,  who 
says,  *^  There  are  several  other  cases  mentioned  from  the 
"  year-books  of  course  less  questionable,  as  the  age  in 
^^  those  cases  was  much  less.  All  these  establish  this 
<^  principle,  that  where  the  husband  in  the  course  of 
*<  nature  could  not  have  been  the  father  of  his  wife's 
<<  child,  the  child  was  by  law  a  bastard."  Then  he  goes 
on  to  say,  afterwards,  ^<  From  all  these  authorities  I 
<<  think  this  conclusion  may  be  drawn :  that  circum- 
*^  stances  which  shew  a  natural  impossibility  that  the 
**  husband  could  be  the  father  of  the  child  of  which  the 
*^  wife  is  delivered,  whether  arising  from  his  being  under 
<*  the  age  of  puberty,  or  from  his  labouring  under  any 
<<  disability  occasioned  by  natural  infirmity,  or  from  the 
*<  length  of  time  elapsed  since  his  death,  are  grounds  on 

*  King  V.  Luife»  6  East,  p.  209. 
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*^  which  the  illegitimacy  of  the  child  may  be  founded  i 
^<  and  therefore  if  we  may  resort  at  all  to  such  impedl- 
<<  ments  arising  from  the  natural  causes  adverted  to,  we 
*<  may  adopt  other  causes  equally  cogent  and  conclu- 
<<  sive,  to  shew  the  absolute  physical  impossibility  of  the 
<<  husband's  being  the  father;  I  will  not  say  the  impro- 
**  bability  of  his  being  such,  for  upon  the  ground  of  im- 
<<  probability,  however  strong,  I  should  not  venture  to 
**  proceed."  All  the  other  learned  judges  follow  in  the 
same  strain,  and  they  all  repeat,  as  their  combined  and 
as  their  separate  judgments,  that  it  is  not  a  question 
upon  any  occasion  of  mere  improbability,  but  that  the 
law  requires,  before  a  person  is  deprived  of  that  which 
is  his  birthright  when  he  is  born  in  marriage,  that  an 
absolute  natural  conclusive  impossibility  should  be  made 
out  by  the  other  side.  This  doctrine,  sanctioned  by  the 
authority  of  so  many  decisions,  through  so  many  suc- 
cessive ages,  was  recognized  by  this  House  in  one  of 
the  most  important  cases  that  ever  engaged  its  atten- 
tion— that  of  the  Banbury  Peerage — on  reference  to 
which  it  will  appear,  that  this  rule,  so  far  from  being 
shaken,  was  confirmed  and  corroborated  in  that  case. 
Was  it  not  one  of  the  questions  put  to  the  judges — : 
**  whether  in  every  case  where  a  child  is  born  in  lawful 
<>  wedlock  sexual  intercourse  is  not  by  law  presumed  to 
^'*  take  place  after  the  marriage  between  husband  and 
<<  wife  (the  husband  not  being  proved  to  be  separated 
*<  from  her  by  sentence  of  divorce),  until  the  contrary  is 
<<  proved,  by  evidence  sufficient  enough  to  establish  the 
**  fact  of  such  non-access  as  negatives  such  presump- 
*<  tion  of  sexual  intercourse  within  the  period  when,  ac- 
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**  cording  to  the  laws  of  nature,  he  might  be  the  fattier 
"  of  such  child  ?"  Now  let  us  see  what  the  learned 
judges  say  in  answer  to  that  question  :  **  That  in  every 
«  case  where  a  child  is  bom  in  lawful  wedlock,  the  hus- 
<<  band  not  being  separated  from  his  wife  by  a  sentence 
**  of  divorce,  sexual  intercourse  is  presumed  to  have 
<<  taken  place  between  the  husband  and  wife  until  that 
"  presumption  is  encountered  by  such  evidence  as 
<*  proves,  to  the  satisfaction  of  those  who  are  to  decide 
**  the  question,  that  such  sexual  intercourse  did  not  take 
"  place  at  any  time  when  by  such  intercourse  the  hus- 
^<  band  could,  according  to  the  laws  of  nature,  be  the 
"  father  of  the  child/'  One  need  scarcely  ask  whether 
that  question  does  not  put  the  whole  issue  of  the  dis- 
pute between  the  contending  claimants  upon  the  single 
fact,  whether  there  was  access  within  such  period  of 
time  antecedent  to  the  birth  of  the  child,  from  which 
access,  by  the  laws  of  nature,  the  child  could  be  the 
ofispring  of  the  parents.  Another  question  in  the 
same  case  affords  us  a  still  stronger  argument,  for  the 
judges  say,  in  answer  to  it,  ^<  that  the  presumption 
<^  of  the  legitimacy  of  a  child  born  in  lawful  wed- 
<<  lock,  the  husband  not  being  separated  from  his  wife 
^*  by  a  sentence  of  divorce,  can  only  be  legally  resist- 
**  ed  by  evidence  of  such  facts  or  circumstances  as 
<<  are  sufficient  to  prove,  to  the  satisfaction  of  those  who 
**  are  to  decide  the  question,  that  no  sexual  intercourse 
*<  did  take  place  between  the  husband  and  the  wife,  at 
"  any  time  when  by  such  intercourse  the  husband  could, 
"by  the  laws  of  nature,  be  the  father  of  such  child. 
"  Where  the  le^timacy  of  a  child  in  such  a  case  is  dis- 
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*^  puted,  on  the  ground  that  the  husband  was  not  the 
<<  father  of  such  child,  the  question  to  be  left  to  the 
^' jury  is,  whether  the  husband  was  the  father  of  such 
^<  child ;  and  the  evidence  to  prove  that  he  was  not  the 
<^  &ther,  must  be  of  such  facts  and  circumstances  as  are 
<<  sufficient  to  prove,  to  the  satisfaction  of  the  jury,  that 
*'  no  sexual  intercourse  took  place  between  the  husband 
<<  and  wife  at  any  time  when  by  such  intercourse  the 
"  husband,  by  the  laws  of  nature,  could  be  the  father 
**  of  such  child."  Thus  the  case  is  reduced  to  a  point 
which  depends  on  the  single  question,  whether  the  laws 
of  nature  prevent  the  claimant  from  being  the  offspring 
of  Captain  and  Mrs.  Gardner,  and  not  whether  there 
are  any  circumstances  in  the  case  from  which  the  minds 
of  your  Lordships  might  entertain  suspicion — suspicion 
either  more  or  less  slight,  but  upon  the  balance  of  which 
the  legitimacy  of  the  child  is  not  to  be  resolved. 

It  is  true  that  in  the  statement  of  this  case  of  the 
Banbury  Peerage,  the  learned  person  who  has  reported 
it  has  stated  that  there  were  in  some  parts  of  it  circum- 
stances of  suspicion,  but  at  last,  when  this  House  came 
to  the  very  point,  no  question  was  submitted  to  the 
judges  upon  the  circumstances  of  suspicion,  or  upon 
the  credit  due  to  them,  or  the  judgment  to  be  built  upon 
them,  but  the  only  question  is  upon  that  which  cannot 
be  contradicted  if  it  exists,  the  possibility  or  the  impos- 
sibility of  the  fact,  and  upon<  that  alone  was  the  case  de- 
cided ;  and  no  one  can  be  surprised  at  how  it  was  de- 
cided. The  peerage  became  vacant  in  the  year  1632; 
the  claimant  appeared  at  this  bar  in  the  year  1808,  at  a 
time  when  there  had  been  five  intervening  generations. 
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each  of  whom  were  entitled  to  sit  in  this  House,  unless 
they  had  thought  proper  to  slumber  upon  their  rights, 
where  each  successive  generation,  to  use  a  legal  phrase, 
had  admitted  itself  out  of  court,  by  not  enforcing  the 
claim  when  the  witnesses  were  living,  and  the  parties 
were  capable  of  contradicting  the  facts  which  might  be 
stated :  these  alone  were  circumstances  abundantly  suf- 
ficient, without  further  evidence,  to  warrant  the  decision 
of  the  house  on  the  rights  of  that  claimant 

The  last  case  *  upon  this  subject  is  perhaps  the  most 
valuable,  as  the  judges  by  whom  it  was  decided  had  be- 
fore them  the  opinions  of  the  twelve  judges  in  the  Ban- 
bury case,  and  also  had  their  attention  particularly 
drawn  to  those  opinions.  It  was  a  motion  for  the  new 
trial  of  an  issue  directed  by  the  V ice-Chancellor  on  the 
question  whether  the  plaintiff  was  the  legitimate  child  of 
William  Head.  It  was  proved  at  the  trial  that  William 
Head  having  separated  from  his  wife,  she  resided  with 
her  uncle,  Thomas  Randall,  who  had  a  son,  named  James 
Randall,  then  living  with  him;  that  William  Head  occa- 
sionally visited  his  wife,  and  that  at  their  last  interview, 
which  took  place  in  July  or  August  1 798,  they  were 
alone  in  a  kitchen  for  some  time,  and  she  afterwards  be- 
came pregnant,  and  was  delivered  of  the  plaintiff  on  the 
7th  of  May  1799:  he  was  afterwards  baptized  by  the 

name  of  James,  the  infant  son  of  William  and  Elizabeth 

* 

Head.  His  mother,  on  the  death  of  William  Head,  mar- 
ried James  Randall,  and  the  plaintiff  had  always  borne  the 
name  of  James  Randall,  both  at  school  and  up  to  the 

*  Head  v.  Head,  1  Simons  and  Stcuart,  p.  160.     Turner's  Rep.  p.  1S8. 
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date  of  the  trial.     There  was  no  evidence  of  any  fami- 
liarity between  James   Randall  and  Elizabeth   Head 
previous  to  the  plaintiff^s  birth.     The  new  trial  was 
moved  for  on  the  ground  of  a  misdirection,  the  judge 
before  whom  the  issue  was  tried  having  laid    down 
the  rule  in  the  words  of  Lord  EUenborough  in  Rex  v. 
Luffe,  the  effect  of  which  was,  that  where  a  child  is  born 
of  a  married  woman  the  husband  is  presumed  to  be  the 
&ther,  unless  there  be  evidence  to  prove  the  absolute 
physical  impossibility  of  the  fact     And  the  Vice-Chan- 
cellor  before  whom  the  motion  was  first  made,  declared 
that  ^^  the  ancient  policy  of  the  law  of  England  re- 
<<  mained  unaltered,"  and  though  evidence  of  the  hus- 
band being  extra  quatuor  maria  was  not  now  required, 
evidence  being  admitted  tending  to  the  same  conclu- 
sion, still  the  evidence  must  be  of  a  character  to  ex- 
clude all  doubt.    It  may  be  deduced  as  a  corollary  from 
the  opinion  of  the  judges  in  the  Banbury  case,    that 
whenever  a  husband  and  wife  are  proved  to  have  been 
together  at  a  time,  when  in  the  order  of  nature  the  hus- 
band might  have  been  the  father  of  an  afler-bom  child, 
if  sexual  intercourse  did  then  take  place  between  them, 
such  sexual  intercourse  was  prima  facie  to  be  presumed, 
and  that  it  was  incumbent  upon  those  who  disputed  the 
legitimacy  of  the  after-bom  child,  to  disprove  the  fact 
of  sexual  intercourse  having  taken  place,  by  evidence 
of  circumstances  which  afford  irresistible  presumption 
that  it  could  not  have  taken  place,  and  not  by  mere 
evidence  of  circumstances,  which  might  afford  a  balance 
of  probabilities  against  the  fact  that  sexual  intercourse 
did  take  place.    And  the  Lord  Chancellor,  when  the 
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same  case  was  brought  before  him  by  appeal,  recog- 
nized most  unequivocally  the  weight  of  the  presump- 
tion in  favour  of  legitimacy,  and  admitted  that  no  rule 
had  yet  been  established  under  which  the  conduct  of 
the  husband  or  the  wife  prior  or  subsequent  to  an 
opportunity  of  access,  which  would  account  for  the  birth 
of  the  child,  had  been  held  to  destroy  the  presumption 
of  legitimacy  arising  from  such  opportunity  of  access. 
His  Lordship  agreed  with  the  Vice-Chancellor  in  re- 
fusing  a  new  trial. 

If  then  this  be  a  case  merely  upon  the  question  of 
impossibility,  we  trust  that  all  the  circumstances  on 
which  it  has  been  endeavoured  to  raise  suspicion,  doubt, 
and  uncertainty  will  be  thrown  out  of  the  consideration 
of  the  House,  and  the  inquiry  be  limited  to  the  single 
fact,  whether  or  not  upon  the  evidence  this  be  a  possible 
birth. 

In  truth  nothing  can  be  more  dangerous  than  to 
allow  any  additional  latitude  to  the  construction  of  the 
rules  which  our  ancestors  have  prescribed  as  definitions 
of  legitimacy,  or  that  we  should  both  consider  whether 
it  is  possible  or  impossible,  and  also  on  the  grounds  of 
suspicion  whether  it  is  probable  or  improbable,  for  it  is 
evident  they  may  conflict  in  different  ways,  and  leave  us 
in  a  state  of  uncertainty.  Let  us  suppose  a  case  of  a 
peerage  claimed  before  this  House,  in  which  the  con- 
duct of  the  party  was  perfectly  unimpeachable  and  firee 
from  every  the  remotest  suspicion.  Let  us  suppose  an- 
other case  of  a  birth  at  the  same  period  of  time  afler 
the  access  of  the  husband,  in  which  there  were  grounds 
of  suspicion  as  to  the  birth  of  the  child ;  supposing  this 
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might  be  the  legitimate  offspring  of  those  parents,  and 
that  therefore  in  the  case  where  there  was  no  suspicion 
whatever,  this  House  was  bound  upon  the  evidence 
brought  before  it  to  come  to  the  conclusion  that  a  child 
was  the  legitimate  son  of  those  parents;  in  what 
situation  would  this  same  House  be  placed  when  the 
second  case  was  brought  before  them,  i^  on  some  con- 
tradictory evidence  or  suspicion  of  the  parent,  this 
House  was  to  feel  itself  called  upon  to  give  a  different 
judgment  in  the  latter  case  from  that  which  it  gavie  in 
the  first  ?  No  tribunal  can  arrive  at  that  opposite  con- 
clusion, unless  it  founds  its  determination  upon  the  point 
of  suspicion,  leaving  the  question  of  possibility  com- 
pletely out  of  its  consideration.  And  that  cannot  be 
done  without  departing  from  a  principle  which  runs 
through  the  whole  series  of  our  judicial  decisions,  and 
to  which  the  most  important  laws  such  as  those  of  de- 
scent and  inheritance  have  always  been  subservient 

The  second  point  in  this  case  is,  what  conclusion  is 
to  be  drawn  from  the  evidence  which  has  been  brought 
before  the  House.  Various  witnesses  have  been  called 
on  both  sides.  The  witnesses,  in  support  of  the  claim 
of  Mr.  Alan  Legge  Gardner,  all  agree  that  ten  months, 
or  280  days,  is  the  ordinary  period  during  which  the 
mother  bears  the  child  previous  to  its  birth.  In  this  we 
entirely  concur,  but  we  contradict,  and  have  endeavoured 
by  our  evidence  to  controvert,  their  proposition,  that 
this  period  is  invariable,  thtit  the  rule  is  inflexible, 
that  it  is  without  exceptions,  that  it  is  impossible  for  the 
period  of  gestation  to  extend  to  Sll  days,  and,  in  short, 
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that  a  child  born  under  the  circumstances  of  tliis  claim- 
ant cannot  be  legitimate. 

These  learned  doctors  appear  to  have  founded  their 
opinion  on  rather  singular  premises.  When  a  question 
is  put  to  a  witness  relating  to  a  matter  of  judgment  or 
skill,  the  whole  value  of  that  testimony  depends  upon 
the  reasons  which  he  assigns  for  such  skill  or  judgment 
When  questions  are  put  to  witnesses  merely  as  matters 
of  fact,  it  is  very  true,  they  often  give  answers  that  do 
not  convince  the  minds  of  the  hearers,  but  they  still 
leave  the  integrity  of  the  witness  untouched ;  and  the 
truth  of  the  answer  he  has  given  as  to  the  fact  is  in  no 
case  to  be  impeached  by  a  reason  that  may  appear  upon 
the  face  of  it  to  be  somewhat  absurd  for  the  ground  of 
his  recollection.  Nothing  is  more  frequent  than  that  on 
the  evidence  of  witnesses  speaking  to  the  same  &ct, 
when  they  are  asked  for  the  reason  on  which  their  evi- 
dence depends,  they  assign  a  reason  which  has  nothing 
to  do  with  the  fact,  but  they  speak  from  an  impression 
upon  their  mind,  and  with  a  candid  mind,  that  ought 
not  to  impeach  the  integrity  of  their  evidence.  But 
when  we  come  to  matters  of  skill,  and  judgment,  and 
experience,  the  question  takes  another  course,  and  the 
weight  of  the  testimony  depends  not  on  the  answer  the 
witness  has  given  in  the  first  instance,  but  upon  the 
reasons  by  which  he  supports  it;  and  if  the  party  speak- 
ing to  a  matter  of  judgment  gives  an  absurd  or  insuffi- 
cient reason  for  that  judgment,  you  wipe  out  of  the  book 
all  the  evidence  he  has  given,  and  you  say  ^^  that  evi- 
<^  deuce  which  alone  can  be  supported  not  by  your  word, 
<^  but  by  your  reasons,  is  evidence,"  not  perhaps  so 
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worthy  of  attention  as  that  of  a  man  in  an  inferior  sta- 
tion of  life,  who  could  have  given  a  good  reason  for  the 
opinion  he  had  delivered.  Now  some  of  those  learned 
doctors  give  a  very  singular  reason  for  tracing  out  the 
period,  when  the  pregnancy  of  the  woman  commenced. 
Dr.  Qarke,  notwithstanding  it  is  apparent  to  every  one 
that  it  must  be  always  a  matter  of  very  considerable 
doubt,  when  the  exact  moment  of  pregnancy  commences, 
assigns  as  a  reason,  that  in  his  practice,  many  single  per- 
sons, or  the  parties  as  he  called  them,  have  come  to  him, 
and  have  stated  to  him,  the  exact  time  of  a  single  sexual 
intercourse.  This  proceeding  does  appear  a  little  singu- 
lar, and  certainly  it  is  rather  contrary  to  our  notions  or 
apprehensions,  that  after  parties  have  made  the  first 
assignation  together,  the  second  is  an  adjournment  of 
it  to  the  accoucheur ; — so  however,  the  learned  doctor 
states  it  His  medical  brethren  are  less  circumstantial, 
for  they  admit  the  groi^id  of  their  opinion  to  be  their 
general  practice  only;  and  that,  reasoning  on  the  symp- 
toms detailed  to  them,  and  afterwards  being  present  at 
the  birth,  they  believe  they  are  justified  in  declaring 
their  opinion,  that  three  hundred  and  eleven  days, 
which  is  the  longest  possible  period  with  which  we  can 
have  to  conflict,  is  impossible  for  the  legitimate  birth  of 
a  child. 

We  are  supplied  with  sufficient  grounds  for  ques- 
tioning this  belief,  when  we  find  that  it  does  not  rest 
either  on  authority  or  analogy.  **  But"  say  our  learned 
adversaries,  ^^  we  reject  authority  because  it  is  not  founded 
**  on  experience,  because  the  principal  medical  works 
<*  have  been  written  by  men  who  had  little  or  no  prao- 
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<^  tice."'  it  is  true  that  practical  men  may  not  always 
find  time  to  write  books,  yet  they  may  commit  to  paper 
the  results  of  their  observation,  for  the  assistance  of 
those  whose  studies  have  enabled  them  to  form  general 
views,  and  to  acquire  habits  of  composition.  Many 
however  of  our  greatest  writers  were  men  of  busi- 
ness; and  from  Hippocrates  to  Hunter  we  find  num- 
berless instances  of  the  highest  eminence  in  theory 
and  practice  in  the  same  individual.  To  the  works 
indeed  of  these  illustrious  men,  we  owe  that  knowledge 
which  qualifies  us  for  profiting  by  experience.  Without 
their  works  what  would  be  the  value  of  our  experience, 
or  what  proficiency  could  we  have  attained  in  science  ? 
Not  a  day  passes  without  acting  on  the  principles  they 
have  laid  down;  and  consequently  admitting  the  accuracy 
of  tlie  facts  on  which  those  principles  depend.  Why 
should  the  opinion  of  Dr.  Hunter  on  this  subject  be 
inadmissible,  or  his  statement  of  facts  be  disbelieved? 
His  powers  and  opportunities  of  observation  cannot  be 
questioned,  and  the  impartiality  of  his  testimony  is  un- 
impeachable. His  name  sanctions  the  most  important 
doctrines  in  midwifery ;  and  he  has  been  even  termed 
^*  the  Father  of  the  Modern  School,"  in  the  obstetric  art 
Why  then  also  reject  the  light  which  we  derive  fi'om 
a  comparison  of  the  structure  and  functions  of  the 
several  classes  of  beings?  If  we  close  our  eyes  to  the 
relation  which  these  bear  to  each  other,  we  lose  <me 
of  the  great  harmonies  of  nature,  which  form  so  strong 
an  argument  for  the  exbtence  of  the  Deity. — Such, 
however,  is  the  doctrine  of  these  learned  gentlemen;, 
they  rely  on  personal  experience  alone,  most  of  that 
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experience  being  grounded  on  the  information  of  the 
female.  Now  it  cannot  be  denied  that  females,  espe- 
cially those  who  are  married,  will  rarely  be  guilty  of 
the  gross  indelicacy  of  telling  a  physician  more  than  the 
exigency  of  the  case  requires.  Facts  may  often  have 
been  withheld,  as  unnecessary  to  be  divulged,  which 
would  have  removed  even  the  incredulity  of  these 
gentlemen,  unless  their  preconceived  opinion  on  the 
subject  had  rendered  them  inaccessible  to  conviction. 
When  information  is  thus  obscured  or  suppressed,  every 
fact,  of  which  we  can  procure  any  knowledge,  ought  to 
be  maturely  and  impartially  considered.  Because  we 
may  see  things  darkly,  we  are  not  to  shut  our  eyes;  and 
where  the  best  evidence  is  not  attainable  we  must  be 
satisfied  with  that  which  is  secondary.  Nothing  is  more 
injurious  to  science  than  scientific  incredulity,  and  we 
generally  find  it  to  arise  from  principles  the  most 
opposite  to  philosophical.  We  cannot  illustrate  our 
meaning  more  forcibly,  than  by  adverting  to  what  oc- 
curred in  the  House  of  Commons  before  the  Com- 
mittee on  the  Quarantine  Laws.  Several  physicians 
were  examined  upon  the  nature  of  contagion  and  in- 
fection. The  small-pox  having  been  admitted  to  be 
a  contagious  disease,  the  anticontagionists  strenuously 
contended  that  no  person  could  have  it  more  than 
once.  Unfortunately  for  their  theory.  Dr.  Thomas 
Foster  deposed,  that  he  was  personally  acquainted  with 
a  man  who  had  it  three  times.  Tet  Dr.  M^Clean  still 
protested  against  the  possibility  of  having  it  a  second 
time,  on  Che  ground  <^  that  Nature  could  not  be  so  in- 
*'  o<Misi9tent  with  herself  as  to  render  a  few  persons 
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<'  capable  of  being  affected  by  a  contagious  disorder, 
**  whilst  the  great  majority  of  mankind  are  incapable  of 
^*  being  so  affected :"  and  when  he  was  reminded  of 
Dr.  Foster's  evidence,  he  said,  **  I  should  in  such  a 
^*  case  distrust  the  evidence  of  my  own  eyes.** 

We  are  unfortunate  in  being  opposed  to  gentlemen 
whose  incredulity  does  not  yield  to  Dr.  M^Clean's,  and 
vrhose  ears  and  eyes  are  closed  to  evidence  which  amounts 
almost  to  demonstration.  They  reject  all  testimony  but 
that  of  their  own  personal  experience,  which  on  this  sub- 
ject we  contend  to  have  been  a  most  fallacious  guide  to 
them.  What  is  its  foundation  ?  They  are  called  to  visit  a 
lady,  in  an  early  period  of  her  gestation,  and  the  account 
she  gives  of  herself  leads  them  to  surmise  that  she  became 
pregnant  about  such  a  time.  They  indulge  in  these  sur- 
mises until  the  delivery,  when  their  surmises  are  sure  to 
be  confirmed ;  for  allowing  a  month  as  the  terminus  in 
quo,  the  period  in  which  the  conception  is  to  be  dated, 
they  compute  280  days  from  the  delivery:  and  whether 
this  brings  them  to  the  beginning  or  end  of  the  month 
they  are  satisfied,  and  though  it  is  as  likely  to  be  the  one 
as  the  other,  they  boldly  assign  the  very  day^  in  defiance  of 
the  doctrine  of  probabilities  that  opposes  so  unreason- 
able a  preference.  Some  cases  are  mentioned  by  Mr. 
Clarke,  where  the  day  of  connection  was  stated  by  the 
female,  and  it  was  only  280  days  distant  from  the  day 
of  delivery ;  but  this  only  proves  the  general  rule,  and 
not  the  impossibility  of  exceptions  to  that  rule :  the  ut- 
most extent  to  which  it  can  be  carried  is,  that  in  twenty 
instances  there  did  not  occur  a  single  variation.  Such 
is  the  constitution  of  nature,  that  it  is  hardly  within  the 
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province  of  liuman  reason  to  define  the  exact  limits  of  the 
laws  by  which  its  operations  are  governed.  Because  in 
twenty  or  twenty  thousand  instances  the  course  of  na- 
ture has  been  uniform,  we  are  not  therefore  to  conclude 
that  it  is  invariably  uniform.  We  require  fresh  evidence 
to  arrive  at  this  second  conclusion,  and  these  gentlemen 
do  not  furnish  it.  Suppose  the  inquiry  was  on  the  ex-^ 
tent  of  human  life,  and  the  question  was,  whether  a 
human  being  could  live  a  hundred  years  ?  Let  us  also 
suppose  all  registers  to  be  lost,  and  the  object  of  this 
inquiry  to  be  an  individual,  the  date  of  whose  birth  there 
was  no  evidence  to  authenticate.  Now  in  such  a  case 
we  should  no  doubt  have  a  great  difference  of  medical 
opinion.  The  gentlemen  to  whom  I  have  alluded,  in  order 
to  preserve  their  consistency,  must  say  '*  it  is  impossible 
for  a  human  being  to  live  so  long  as  100  years ;  it  is 
true  that  there  are  books  which  relate  the  fact,  but  these 
books  were  written  by  persons  without  medical  prac- 
tice. We  believe  nothing  but  our  own  personal  ex- 
perience. We  have  observed  many  instances  of  persons 
dying  of  old  age ;  and  in  some  of  them,  perhaps  twenty 
or  thirty,  we  had  attended  to  them  so  minutely,  and  en- 
joyed such  opportunities  of  observation,  that  we  can 
reason  on  the  abstract  point  with  certainty :  we  have  found 
invariably  in  these  twenty  or  thirty  instances,  that  when 
the  patient  arrives  at  fourscore,  decrepitude  comes  on, 
his  muscles  wither,  his  faculties  decay,  and  before  he 
attains  fourscore  and  ten  he  sinks  under  the  pressure  of 
age,  and  drops  into  the  grave ;  not  the  victim  of  disease, 
but  of  time.  We  have  neoer  known  a  human  being  live 
beyond  fourscore  and  ten  years,   and  we  regard  that 
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period  as  the  ultimum  tempus  which  vitality  can  reach." 
The  weakness  of  this  reasoning  is  obvious,  and  it  is  not 
more  open  to  refutation  in  this  hypothetical  case,  than 
in  the  claim  now  before  the  House;  it  is  opposed 
to  the  common  sense  of  mankind,  and  to  the  deci^ 
sions  of  courts  of  law.  One  fact  is  worth  a  thousand 
arguments;  and  if  we  can  produce  cases  where  the 
ordinary  period  of  280  days  has  been  materially  ex- 
tended, any  one  case  is  evidence  of  the  fact,  in  contra^ 
diction  to  all  the  theory,  and  all  the  judgment,  of  these 
gentlemen,  who  give  their  experience,  as  the  ground 
that  no  such  instance  has  occurred,  or  by  any  possibility 
can  occur. 

Now  tlie  instances  adduced  by  the  learned  gendemen 
whose  testimony  we  have  opposed  to  that  of  Mr.  Clarke 
and  his  associates  are  clear  and  decisive.  In  the  cases  of 
Dr.  Granville's  lady  and  of  Mr.  Sabine's  lady;  the 
wives  of  medical  practitioners,  constantly  under  the 
observation  of  their  husbands  competent  to  ascertain 
the  progress  of  the  gestation,  were  pregnant  more  than 
ten  months.  Other  cases  are  mentioned  by  other  gentle- 
men, especially  by  Dr.  John  Conquest,  one  of  the  most 
eminent  lecturers  of  the  day,  in  his  youth  a  disciple  of 
Mr.  Clarke,  now  a  convert  to  more  liberal  principles, 
formed  on  what  would  be  termed  indisputable  grounds, 
for  he  says,  ^*  I  have  formed  my  opinion  by  a  considera- 
**  tion  of  the  works  of  ancient  writers,  I  have  carefully 
*<  examined  the  works  of  modern  authors,  I  have  exa- 
<^  mined  the  analogy  of  the  brute  creation,  and  have 
*^  looked  to  my  personal  experience,"  and  what  is  the 
result?    ^\I  am  satisfied  that  there  have  been  cases 
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<<  within  my  own  experience  where  the  female  has  gone 
•*  to  the  full  terra,  forty-five  weeks,*'  and  he  then  gives 
a  lucid  statement  of  a  case  in  which  the  ordinary  period 
of  gestation  was  exceeded.  And  if  we  look  further  we 
shall  find,  in  the  evidence  of  Dr.  Merriman,  another 
equally  strong  and  well  supported  departure  from  what 
has  been  termed  this  inflexible  rule  of  nature.  More 
cases  could  have  been  produced,  if  the  House  had  not 
shewn  such  a  disposition  to  get  rid  of  our  medical  testi- 
mony by  declaring  the  representations  of  the  female  to 
her  doctor  to  be  nothing  more  than  hearsay  evidence, 
and  therefore  inadmissible.  We  were  thus  driven  to 
bring  females  to  the  bar;  and  under  all  the  disadvan- 
tages that  must  attend  examinations  of  ttiis  description, 
facts  have  come  forth  in  evidence  which  the  most  zealous 
partizan  of  our  adversaries  must  be  afiraid  to  encounter. 
Women  have  been  brought  here  from  their  beds,  whose 
appearance  corresponded  so  closely  with  their  state- 
ments as  to  shame  incredulity.  It  is  true  they  were  not 
persons  of  high  rank  or  distinction, — no  one  can  think 
that  such  persons  would  expose  themselves  to  a  cross 
examination  on  the  details  of  their  pregnancy — they 
were  women,  whose  cases  were  known  from  their  having 
been  patients  of  charitable  institutions ;  and  allowance 
ought  therefore  to  be  made  for  any  slight  inaccuracies 
that  may  appear  in  their  calculations,  or  confusion  In 
their  statements.  The  last  witness  came  to  our  assistance 
in  the  eleventh  hour,  and  her  evidence  was  so  formida- 
ble to  our  adversaries,  that  they  have  endeavoured  to 
weaken  it  by  assailing  her  moral  character.  They  would 
have  her  believed  an  adultress,  because  her  child  was 
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not  born  within  the  period  which  suits  their  theory. 
She  says  her  husband  left  her  on  the  6th  of  June,  and 
her  delivery  took  place  on  the  11th  of  April  following. 
She  does  not  affect  to  account  for  her  husband  previous 
or  subsequent  to  his  departure ;  and  the  examination  to 
which  she  has  been  subjected  by  the  other  side  was  not 
designed  for  the  purpose  of  attaining  the  truth,  but  of 
leading  her  into  error :  it  was  upon  a  point  quite  im- 
material, which  might  easily  have  escaped  her  recollec- 
tion, whilst  the  dates  to  which  she  deposed  had  too 
serious  an  importance  to  be  forgotten. 

If  any  one  of  these  witnesses  is  to  be  believed,  our  case 
is  proved.  We  do  not  allege  that  Lord  Gardner  must 
have  been,  but  that  Lord  Gardner  mat/  have  been  the 
father  of  the  claimant;  not  that  his  Lordship  is  the 
father  defactOy  but  dejtare.  We  are  not  obliged  to  calcu- 
late probabilities  or  to  raise  conjectures  upon  legitimacy; 
the  law  is  too  wise  to  impose  on  us  such  a  task.  Our 
duty  is  to  shew  that  it  is  possible  for  this  claimant  to 
have  been  the  son  of  Lord  Gardner;  and  we  have  done 
so,  by  the  evidence  of  medical  practitioners  of  the  greatest 
experience,  and  medical  works  of  the  greatest  autho- 
rity. We  shall  conclude  this  by  an  attempt  to  satisfy 
the  House  that,  instead  of  our  advancing  any  new  doc- 
trine of  law,  we  are  closely  adhering  to  precedent,  and 
that  the  courts  of  judicature  in  this  country  have,  from 
the  earliest  periods,  recognized  the  possibility  of  the 
ordinary  period  of  gestation  being  exceeded,  and  ad- 
mitted the  legitimacy  of  children  bom  more  than  nine 
months  after  the  possibility  of  access  between  the  sup- 
posed parents. 
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In  Radwell's  case  *  the  legitimacy  of  the  child  was 
contended  for,  although,  according  to  Mr.  Hargrave's 
interpretation  of  the  record,  the  birth  took  place  nearly 
six  weeks  after  the  usual  period  of  gestation.  And  in 
Alsop  v.  Stacey  ^  a  child  bom  at  forty  weeks  and  10  days 
was  held  to  be  legitimate,  as  my  Lord  Hale  in  his  note 
on  the  case  observes,  <<  quia  partus  potest  protrahi 
<*  decem  dies  ex  accidente." 

And  in  a  case  much  more  modem,  the  judges,  with 
the  advantage  of  the  recent  improvements  in  the  science 
of  midwifery  and  natural  history  before  them,  arrived  at 
a  conclusion,  which  admits  the  position  for  which  we 
contend:  it  is  Foster  v.  Cook^.  A  question  arose  in 
the  cause,  on  the  interest  of  a  child  who  was  bom  forty- 
three  weeks,  except  one  day,  after  the  deadi  of  the  fisither. 
The  Lords  Commissioner^  before  they  came  to  a  de- 
cree, directed  an  issue  to  try  the  question  of  his  legi- 
timacy, and  the  issue  was  tried,  and  the  legitimacy  was 
established.  So  that  here  is  a  case  so  late  as  the  year 
178S,  in  which,  after  the  cause  had  been  investigated  in 
the  Court  of  Chancery,  the  express  point  was  deter- 
mmed  that  a  child  bom  at  the  distance  of  forty-three 
weeks  from  the  death  of  the  testator,  minus  a  single  day, 
that  is,  forty^three  weeks,  all  but  one  day,  after  the  death 
of  the  party  «nd  after  the  possibility  of  access,  was  held 
to  be  legitimate. 

It  would  be  surprising  indeed  if  our  law  should  be 
otherwise.  The  codes  from  which  it  has  been  borrowed 


*  Co.  Litt.  188  b.  ^  Idem. 

"  3  Brown  Chan.  Rep^  347. 
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have  not  made  280  days  the  ultimate  period  of  gesta- 
tion :  and  if  we  look  back  to  the  earliest  periods  of 
legislation,  and  especially  to  the  proudest  monument  of 
the  great  conquerors  of  mankind,  the  Roman  law, 
we  shall  find  that  if  the  child  was  born  within  eleven 
months  after  the  death  of  the  parent,  it  should  still  be 
held  to  be  his  issue.  We  do  not  cite  this  law  as  a 
precedent,  but  as  a  confirmation  of  other  authorities 
which  are  more  entitled  to  attention  from  their  coinci- 
dence with  it 

Finally,  we  leave  this  case  before  the  House  under 
the  conviction  that  as  the  only  question  in  it  is  whether 
by  the  law  of  nature  this  claimant  can  be  the  child  of 
Lord  Gardner,  the  evidence  and  authorities  which  we 
have  adduced  will  insure  the  solemn  recognition  of  his 
legitimacy. 


Mr.  Solicitor-General  and  Mr.  Adam,  for  Alan  Legge 
Gardner. 

The  pedigree  of  our  client  having  been  proved  on 
indisputable  evidence,  it  follows  that  he  will  be  clearly 
entitled  to  the  dignity  he  claims,  in  default  of  male  issue 
of  the  marriage  of  his  father,  the  second  Lord  Gardner. 
Mr.  Henry  Fenton  Jadis  represents  himself  to  be  the 
issue  of  that  marriage,  and  the  truth  of  his'  representa- 
tion, or,  to  speak  more  distinctly,  the  fact  of  hb  legiti- 
macy is  the  only  point  which  the  House  will  have  to 
determine. 
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Our  opposition  to  the  claim  of  Mr.  Jadis  reaoivea  it- 
self into  three  heads;  the  medical  evidence;  the  law  of 
England ;  and  the  moral  evidence.  We  shall  examine 
these  heads  successively,  and  endeavour  to  shew  their 
application  to  the  question  before  the  House  ^. 

1st.  Mr.  Jadis  having  been  bom  311  days  after  the  last 
opportunity  of  access  between  his  mother  and  her  hus- 
band, we  contend  it  to  be  fully  established  by  the  medi- 
cal evidence  that  it  is  physically  impossible  for  him  to 
be  the  issue  of  that  husband  ^.  We  have  examined  the 
most  eminent  practitioners  in  this  country,  and  they  all 
agree  in  opinion  that  the  extreme  period  to  which 
female  gestation  can  be  extended  does  not  exceed  forty 
weeks,  or  280  days.  The  reasons  they  have  adduced, 
and  the  experiments  they  have  related  in  support  of  the 
accuracy  of  their  computation,  remove  all  the  doubts 
tliat  could  ever  have  been  entertained  on  the  subject. 
Their  lives  have  been  devoted  to  the  study  of  the 
history  of  the  human  fcstus,  and  they  have  observed  an 
invariable  uniformity  in  the  period  which  nature  has 
prescribed  for  its  confinement  in  the  womb.  They 
have  never  known  a  single  instance  of  deviation  firom 
that  uniformity;  they  believe  an  extension  of  the  period 
to  be  physically  impossible.  Thousands  of  patients 
have  been  under  their  care,  and  yet  no  case  of  excep- 
tion has  occurred.    They  have  been  enabled  to  make 


*  I  hare  followed  the  classification  used  by  Mr.  Adam. 

^  The  medical  evidence  being  summed  up  at  length  by  the  Attorney- 
General,  who  took  the  same  view  of  it  as  was  given  by  the  Solicitor-General^ 
I  refer  to  his  speech  for  the  particulars  of  it. 


observations,  which  give  their  conclusions  a  degree  of 
certainty  that  could  scarcely  be  supposed  attainable. 
The  immorality  of  the  age  has  led  them  to  be  admitted 
into  a  confidence  which,  however  repugnant  to  female 
delicacy,  was  absolutely  indispensable  for  procuring  an 
immunity  from  the  violation  of  virtue.  Unmarried 
women  have  applied  for  their  assistance  immediately 
after  the  indulgence  of  passion.  The  exact  moment 
of  intercourse  has  been  communicated  to  them,  and 
the  pregnancy  that  followed  has  invariably  happened 
within  the  period  which  we  have  given  as  the  lini^^t  of 
gestation.  They  state  their  opinion  with  unequivocal 
distinctness,  and  they  pledge  their  reputations  in  sup- 
port of  their  statement ;  so  that  if  they  are  to  be  believed, 
the  laws  of  nature  must  in  this  instance  have  been  dis- 
turbed and  its  ordinary  operations  changed,  to  the 
utter  confiision  and  disparagement  of  science,  unless 
we  admit  the  claimant  to  be  illegitimate. 

It  is  true  that  ours  is  not  the  only  evidence  that  has 
been  adduced  before  the  House.  Our  adversary  has 
produced  a  multitude  of  doctors.  These  learned  gende- 
men  have  advanced  a  multitude  of  theories,  but  they 
have  been  very  sparing  of  fiicts.  The  theories  are  too 
vague  and  inconsistent  to  be  compared  with  the  opinion 
to  which  they  are  opposed.  The  &cts  are  not  proofs  of 
protracted  gestation ;  the  most  favourable  construction 
of  them  does  no  more  than  lead  to  the  inference  of  its 
possibility,  if  such  possibility  be  in  unison  with  the 
course  of  nature.  They  may  all  be  accounted  for  on  the 
common  principle  without  resorting  to  a  supposition 
which  is  contradicted  by  daily  experience.  The  evidence 
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of  the  females  is  liable  to  the  same  objections;  their 
computation  of  the  time  of  gestation,  was  founded  on 
circumstances  which  do  not  necessarily  lead  to  the  re- 
sults in  these  instances  ascribed  to  them ;  they  went 
upon  data  which  their  own  doctors  admit  to  be  very  un* 
certain,  whilst  they  overlooked  the  occurrence  of  the 
symptoms  which  are  generally  held  to  point  with  more 
strict  uniformity  to  the  duration  of  pregnancy.  These 
symptoms,  as  &r  as  they  can  now  be  traced,  refute  the 
supposition  of  the  females,  and  bring  their  gestation 
within  the  ordinary  period.  There  is  not  one  of  these 
witnesses  that  could  give  the  terminus  of  the  coitus  from 
which  the  pregnancy  proceeded,  and  it  is  impossible  to 
fix  the  terminus  from  the  loose  and  unsatisfactory  state- 
ments which  they  made  to  the  House.  One  exception 
perhaps  it  is  right  to  make,  that  of  the  last  witness, 
Mrs.  Mitchell;  she  stated  the  terminus  with  a  con* 
fidence  which  was  not  warranted  by  &ct  Her  husband, 
as  we  proved  by  the  log-books  of  the  vessel  in  which 
he  served,  was  absent  fix)m  her  at  the  date  of  her  sup- 
posed conception  as  well  as  for  some  weeks  before  and 
after,  so  that  either  her  memory  or  her  virtue  is  too 
suspicious  for  her  to  claim  much  credit 

We  are  told  however,  that  these  are  not  the  only  wit- 
nesses against  us,  as  the  law  books  abound  with  cases 
proving  the  repeated  occurrence  of  protracted  gestation. 
A  great  stress  has  been  laid  on  three  of  these  cases  *, 
and  they  have  been  contended  to  establish  the  principle 

*  AUop  T.  Sttcey  and  Foster  t.  Cook,  and  a  case  communicated  by  Dr. 
Wniiam  Hunter  to  Mr.  Haxgrare. 
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from  which  the  conclusion  sought  by  our  adverse  claim- 
ant inevitably  flows.  In  the  first  case  *,  the  child  was 
born  forty  weeks  and  nine  days  after  the  death  of  its 
legal  parent.  It  is  reported  that  Sir  William  Baddy, 
Dr.  Mundford,  and  Dr.  Chamberlen  on  being  examined, 
deposed  that  the  usual  time  for  a  woman  to  go  with 
child  was  nine  months  (that  is  to  say,  menses  solares) 
and  ten  days,  and  that  by  reason  of  the  want  of  strength 
in  the  woman,  or  the  child,  or  by  reason  of  ill  usage, 
she  might  be  a  longer  time,  viz.  to  the  end  of  ten  months 
or  more,  as  both  ancient  and  modern  authors'  expe- 
rience proves;  and  the  Court  held  that  it  might  be  as 
the  physicians  had  aflirmed,  that  ten  months  may  be 
said  properly  to  be  the  time  mulieribus  pariendi  constip* 
tutum. 

The  ancient  and  modem  doctors  so  far  agree,  that 
there  is  no  dispute  that  nine  solar  mcmths  and  ten  days 
or  ten  lunar  months  constitute  the  period  of  gestation. 
They  are  at  issue  on  the  excess.  The  one  contend  for 
its  possibility,  and  the  others  for  its  impossibility.  The 
one  say  it  may  arise  from  ill  usage  or  delulity,  and  that 
"  a  perfect  birth  may  be  had  at  seven  months  accord- 
"  ing  to  the  strength  of  the  mother  or  die  child,  and 
<<  that  hy  the  same  reason  it  may  be  as  long  deferred/'  or 
rather  that  the  birth  may  in  some  cases  be  deferred  tso 
eleven  months,  by  the  same  causes  which  in  others  have 
accelerated  it  to  the  period  of  but  seven  months.  This 
specimen  of  medical  logic  is  not  aU  we  owe  to  tliese 


*  Alaop¥.  Staoey,  Cro.  Jac  641.    Godbolt»  981.    FaloMr,  9.    1  RolL 
Ab.S56. 
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learned  gentlemen.  According  to  a  contemporary  re* 
porter  ^,  after  having  stated  that  ten  months  is  the  usual 
period  of  gestation,  they  added  <^  that  twenty  days  back- 
<<  wards  or  forty  days  forward,  ne  toll  le  limitation  (does 
*^  not  extend  beyond  the  limitation  prescribed  by  law 
<<  for  female  gestation)  coment  que  constitutum  tempus 
**  soit  forty  weeks'"*'.  I  leave  the  House  to  determine 
the  comparative  merits  of  the  doctors  of  James  I.  and 
George  the  IVth.,  and  confidently  oppose  the  names 
of  Gooch,  Clarke,  and  Blegborough  to  those  of  Baddy, 
Mumford,  and  Chamberlen. 

The  next  and  last  case  to  which  we  are  referred  is 
that  of  Foster  v.  Cook  ^.  It  contains  a  very  extraordi- 
nary decision,  and  one  that  would  probably  have  been 
revised  if  the  infant  whose  legitimacy  was  in  question 
had  enjoyed  any  interest  which  could  render  the  verdict 
important  to  the  parties  in  the  cause.  The  trial  was 
directed  by  the  Court  of  Chancery  in  order  to  ascertain 
the  heir,  and  make  the  proceedings  perfisct  in  a  cause 
then  pending,  and  the  verdict  was  a  matter  of  indif- 
ference, except  so  far  as  it  identified  a  necessary  party. 

These  cases  therefore  form  a  very  slender  authority 
against  the  unequivocal  testimony  which  has  been  given 


*  Sir  Geflfrey  Palmer's  Reports. 

^  Among  other  arguments  ui^^  ia  this  eate,  we  find  the  foUowing  i  **  If 
**  it  be  objected  that  our  Saviour  Jesus  Christ  was  bom  at  nine  months  and 
*'  five  days,  and  who  had  the  perfection  of  nature,  to  that  it  may  be  answered 
**  that  that  was  miraculum  et  aroplius.*'  Godbolt,  281.  It  may  be  right  to 
add,  that  this  is  the  only  aigumeat  in  the  ease  which  the  repoiter  thought 
worthy  of  preservation. 

°  This  case  will  be  found  fully  expUuned  below. 
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by  the  medical  witnesses  who'  have  appeared  at  the  bar. 
No  one  can  question  their  superiority  to  the  witnesses 
in  AIsop  V.  Stacey,  and  they  would  probably  bear  the 
same  relation  to  the  witnesses  in  Foster  v.  Cook.  The 
case  was  tried  in  a  poor  and  ill  peopled  district  \  which 
could  contribute  but  a  very  small  portion  of  science  to 
the  assistance  of  the  jury,  and  the  parties  were  too  in- 
different to  the  issue  of  the  trial  to  incur  the  expense 
of  bringing  witnesses  from  London.  No  report  of  the 
trial  has  been  preserved,  but  there  is  a  tradition  that  a 
country  apothecary  was  the  sole  authority  on  which  the 
case  was  decided.  If  it  is  now  followed,  this  obscure 
and  nameless  individual  will  have  made  a  peer.  It  could 
scarcely  have  been  foreseen  at  the  time,  that  his  opinion 
would  be  cited  before  this  august  assembly,  as  esta- 
blishing a  fact  which  the  most  eminent  members  of  his 
profession  treated  as  impossible,  and  in  short  that  he 
should  have  the  fortune  to  discover  a  new  law  of  nature 
which  was  at  variance  with  the  observations  and  ex- 
periments of  the  most  learned  and  scientific  philosophers 
of  an  enlightened  age.  We  trust  that  the  House  will 
not  consider  itself  fettered  by  a  precedent  which  rests 
on  such  a  foundation. 

The  case  communicated  by  Dr.  William  Hunter  will 
not  detain  us  long.  It  was  received  by  Mr.  Hargrave 
from  a  firiend  who  may  or  may  not  have  reported  it  ac- 
curately. Without  knowing  the  precise  words  used  by 
Dr.  Hunter,  it  is  impossible  to  make  it  a  subject  of  dis- 
cussion ;  but  if  its  accuracy  was  fiiUy  established,  all  we 

*  At  BucldDgham. 
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learn  is,  that  Dr.  Hunter  knew  a  woman  who  had  borne 
a  living  child  fourteen  days  later  than  nine  calendar 
months ;  a  circumstance  which  will  not  justify  our  con- 
cluding that  she  might  have  borne  it  alive  seventeen 
days  still  later. 

We  find  then  that  the  medical  evidence,  uncontradicted 
by  a  single  legal  authority  (except  of  Foster  v.  Cook), 
clearly  lays  down  the  impossibility  of  female  gestation 
being  extended  to  the  period  of  Sll  days,  and  conse- 
quently the  physical  impossibility  of  Mr.  Henry  Fenton 
^adis  being  the  son  of  his  legal  parent 

2diy.  We  contend  that  the  extreme  period  of  female 
gestation,  the  ultimum  tempus  pariendi,  has  not  only 
been  fixed  by  nature,  but  defined  by  law,  and  that  un- 
less a  child  be  born  within  forty  weeks  from  the  last 
opportunity  of  access  between  his  mother  and  his  legal 
iather,  he  is  by  a  positive  and  inflexible  rule  of  law  ne- 
cessarily illegitimate. 

This  doctrine  is  laid  down  in  the  first  Institutes  by 
Lord  Coke*  with  such  precision  and  perspicuity,  that, 
were  the  question  now  discussed  for  the  first  time,  we 
should  consider  any  additional  authorities  quite  super* 
fluous.  His  Lordship  gives  us  the  following  extract 
firom  a  case  which  was  decided  in  18  Edward  I.  ^  In 
*<  assise  fay  John  Radwell  against  Henry  son  of  Beatrice 
<<  who  was  wife  of  Robert  Radwell,  quia  compertum  est 
<^  quod  dictus  Henricus  fuit  natus  per  undecem  dies  post 
^  ultimum  tempus  pariendi  mulieribus  constitutum,  and 
^therefore  it  was  adjudged,  quod  dictus  Henricus  dici  non 

*1  Inst  ISSh. 


**  potest  filius  praedicti  Robert!,  secundum  legem  et  con- 
«  suetudinem  Anglie  constitutum,"  and  accompanies  his 
extract  by  the  following  observations :  *^  now  legitimum 
f^  tempus  in  that  case  appointed  by  law  at  the  furthest  is 
*<  nine  months,  or  forty  weeks,  but  she  may  be  delivered 
**  before  that  time,  which  I  thought  good  to  mention." 

Lord  Coke's  work  had  been  for  near  two  centuries 
read  in  the  closet  and  cited  in  the  courts,  before  any 
critic  came  forward  to  dispute  the  doctrine  laid  down  in 
this  passage.  His  last  commentator,  Mr.  Hargrave,  is 
his  first  accuser,  and  in  a  very  learned  treatise  annexed, 
to  the  Institutes  he  undertakes  to  prove  Lord  Coke 
wrong  in  his  law.  Whatever  may  be  the  weight  of  his 
reasons,  or  the  force  of  bis  argument,  we  feel  ourselves 
bound  to  notice  the  opinion  of  a  lawyer,  whose  learning 
was  perhaps  more  extensive  tlian  that  of  any  of  his  con- 
temporaries. 

It  need  scarcely  be  observed  that  the  treatise  to  which 
we  allude,  is  written  too  much  in  the  style  and  spirit 
of  a  partizan.  The  author  apparently  espoused  his 
doctrine  before  he  had  examined  his  authorities  *,  and 
he  sought  rather  to  establish  that  doctrine,  than  to  esta- 
blish the  truth.  His  research  and  sagacity  are,  in  this 
instance,  far  more  eminent  than  his  impartiality. 

Mr.  Hargrave  attacks  with  equal  vehemence  not  only 
Lord  Coke's  statement  of  the  law,  but  his  statement  of 
the  case.  He  denies  forty  weeks,  or  any  other  period, 
to  have  been  prescribed  by  positive  rule  for  female  gestae 

*  Mr.  Hafgnve  wu  couiuel  in  the  Banbury  cue,  and  tdrised  the  dtim 
to  be  brought  forward. 
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tion,  and  he  accuses  Lord  Coke  of  fakifying  the  record 
of  the  case  by  sabstituting  ^*  ultimum''  ibr  *^  usitatam''. 
And  he  argues  that  this  case  only  proves  forty  weeks  to 
be  the  ordinary,  instead  of  the  extreme  period  of  gesta- 
tion ;  and  the  doctrine  in  the  text  being  founded  on  .this 
case  alone,  cannot  stand  in  its  full  extent,  but  must  re- 
ceive a  limited  construction.  If  therefore  a  delivery 
goes  beyond  forty  weeks,  the  question  of  legitimacy  .still 
arises,  and  becomes  one  of  legal  presumption  only,  and 
bemg  left  quite  open,  it  requires  absolute  demonstration 
to  deprive  the  child  of  the  status  which  he  had  acquired 
at  bis  birth. 

Mr.  Hargrave  cites  only  four  cases  to  controvert  the 
position  laid  down  by  Lord  Coke.  The  first  is  from  the 
Journals  in  the  9th  of  Edward  the  Second,  where  the 
widow  of  Gilbert  de  Clare,  Earl  of  Gloucester,  ap- 
peared before  this  House  one  year  seven  months  and 
three  days  after  her  husband's  decease,  and  asserted 
herself  to  be  still  with  child  by  that  husband.  The 
House  entertained  her  claim,  which  Mr.  Hargrave  ob- 
serves they  could  not  have  done,  if  forty  weeks  had  been 
the  nltimum  tempus  pariendi.  The  next  case  is  in  the 
reign  of  Richard  die  Second,  where  a  woman  had  issue 
forty  weeks  and  eleven  days  after  her  husband's  de- 
cease; she  bad  married  in  the  interval,  and  the  ques- 
tion was  to  which  husband  the  child  should  be  aflS- 
liated, — the  law  preferred  to  the  deceased.  The  third 
case  is  that  of  Alsop  v.  Stacey,  where  the  child  was 
bom  forty  weeks  and  ten  days  after  the  husband's 
decease,  and  though  the  woman  was  a  lewd  woman, 
the   child    was   declared  to  b^  Intimate.      Finally, 
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the  case  of  Thecar  (in  the  Court  of  Wards)»  where 
the  child  was  born  forty  weeks  and  one  day  after  the 
husband's  decease,  the  wife  having  abandoned  her  hus- 
band upon  then-  marriage  to  return  to  the  embraces 
•of  a  former  lover,  with  whom  she  seems  to  have  go* 
l>abited  during  the  whole  of  her  marriage  state,  and  yet 
the  child  was  declared  legitimate. 

These  are  the  only  cases  which  the  industry  of  Mr. 
Hargrave,  aided  by  the  researches  of  Lord  Hale,  who 
bad  pursued  the  same  inquiry,  has  been  able  to  produce, 
for  the  purpose  of  assailing  the  doctrine  laid  down  by 
Lord  Coke.  They  are  four  in  number,  and  only  two 
of  them  can  be  considered  as  applicable  to  the  ques- 
tion,  whether  Lord  Coke  was  right  or  not  Mr*  Har« 
grave  has  omitted  to  inform  us  of  this  distinction ;  but 
it  will  be  perceived  that  the  two  former  cases  alone 
were  of  an  earlier  date  than  Lord  Coke's  work,  so  that 
it  is  on  them  alone  that  his  opposition  to  his  lordship 
must  rest.  It  will  be  for  the  House  to  consider  how  fag 
two  such  cases  can  be  held  sufiioieRt  to  countervail  an 
autliority  like  that  of  Lord  Coke's.  To  examine  them 
more  minutely.  The  case  of  the  Countess  of  Gloucester 
is  too  extravagantly  absurd  to  be  discussed.  That  of 
18  Richard  II.  probably  arose  from  a  wrong  construc- 
tion of  the  legal  rule,  that  where  a  child  is  born  during 
a  woman's  second  marriage,  at  such  a  time  that  he  may 
be  the  child  of  the  first  ch*  second  husband,  the  law  al- 
lows him  an  election;  where  the  parties  were  desirous 
that  the  election  should  be  made,  the  time  was  likely  to 
escape  very  strict  examination,  and  a  judge,  especially 
in  a  reign  in  which  the  judges  were  netoviiNis  for  their 
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ifomH^,  amy  have  been  iadoced  to  prefer  the  cbUd  to  a 
oolltteral  heir.  It  should  be  recollected,  also^  that  the 
child  was  an  infant,  and  therefore  his  acquisition  of  the 
estate  was  a  benefit  to  the  lord,  which  the  barons  were 
not  likely  to  overlook.  The  interest  of  the  child  was  tba 
interest  of  the  lord,  of  the  tenant  in  dower,  and  of  the 
tenant  in  possession;  whilst  die  collateral  heir  bad 
nothing  to  depend  on  but  a  dry  doctrine  of  law.  We 
Qttinot  be  surprised  at  the  result.  This  is  the  only  case 
which  can  be  considered  as  an  authority  against  Lord 
Coke ;  and  it  should  be  observed  how  tncompelent  we,  at 
this  distant  period,  are  to  pronounce  on  its  real  value, — 
we  are  ignorant  of  the  judge  by  whom  it  was  decided  ; 
the  Court  before  whom  it  was  tried ;  tbe  issue  of  the 
trial;  we  know  not  whether  the  judgment  wa»  reversed^ 
or  whether  it  was  afterwards  overruled.  Lord  Coke  may 
have  been  in  possessbn  of  fiurts  sufiicieBt  to  account  for 
his  omission  of  it,  and  it  would  be  bold  to  convict  bioa 
of  ignorance' or  partiality  on  such  slender  evidence.  I£ 
he  was  correct  in  his  exposition  of  tbe  law  ae  it  thea 
stood,  we  have  a  great  authority  in  onr  favour,  and  one 
that  most  stand,,  until  it  is  overruled  either  by  the  Bench 
or  the  legislature.  The  latter  has  been  altogetlier 
silent,  and  tbe  former  has  never  taken  upon  itself  the 
wsponsibibty  of  creadag  a  mw  doctrine  by  which  tbia 
^«Mstion  was  to  be  decided.  The  booka  (k>  not  contain 
a-siogle  case  where  the  judges  pronounced  this  opinion  of 
Lord  Coke  te  be  erroneous ;  there  is  not  a  single  instance 
of  its  having  been  treated  with  disapprobation  by  the 
Court;  and  if  subsequent  decisions  are  to  be  found  at 
fiirst  sigbt  not  strictly .  aooordant  witk  it^  we  ace  not 
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therefore  to  presume  it  to  be  wrong.  The  decisions  must 
first  be  proved  to  be  right,  and  it  is  not  by  a  trial  at  nisi 
prius,  or  any  other  than  the  highest  tribunal,  that  ah 
exposition  of  the  law  by  so  distinguished  a  judge  as 
Lord  Coke  is  to  be  impeached. 

The  first  decision  (subsequent  to  the  Institutes)  dted 
by  Mr.  Hargrave  is  Alsop  v.  Stacey,  or,  as  it  is  called 
in  some  of  the  books,  Alsop  v.  Bowtram  *•  It  has  been 
reported  by  three  difierent  writers,  and  it  is  difficult  to 
say  which  of  them  is  most  unsatisfiwtory.  The  arguments 
of  the  counsel  and  the  judgment  of  the  Court  are  very 
briefly  given,  and  contain  no  notice  of  the  authorities 
by  which  the  old  rule  of  law  might  have  been  sup* 
ported :  the  law  indeed  appears  to  have  been  treated  as 
a  very  secondary  matter,  and.  it  must  be  admitted  that 
the  facts  of  the  case  are  of  such  a  nature  as  to  have  ab- 
sorbed all  the  consideration  of  the  jury.  The  hus- 
band had  died  of  the  plague^  and  his  brother  had  taken 
advantage  of  the  widow's  unprotected  situation  to  turn 
her  out  of  doors,  and  to  possess  himself  of  the  house. 
She  had  been  unable  to  find  an  asylum  elsewhere,  and 
the  season  being  advanced,  her  health  had  been  se- 
riously injured.  This  brother,  as  heir  at  law,  was  the  ad.* 
versary  of  the  infant,  and  the  jury  may  not  have  beea 
unwilling  to  mark  their  indignation  at  his  unmanly  and 
oppressive  conduct.  The  verdict  was  a  speam&i  of  the 
pious  frauds  which  the  casuists  of  that  day  have  written 
BO  many  volumes  to  defend  <».     We  next  come  to  the 

'  CrcJac.  541. 

^  The  reign  ef  James  the  First  wu  diatinguiihed  by  « taite  for  cwuittry. . 
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case  of  Thecar,  which  can  scarcely  be  considered  an 
authority  against  the  rule,  as  the  child  was  born  only  a 
few  hours  after  the  expiration  of  the  forty  weeks :  it  was 
taot  the  length  of  the  woman's  gestation,  but  the  profli- 
jgacy  of  her  conduct  that  created  the  difficulty.  The 
husband  married  her  when  living  with  another  man; 
he  took  her  to  his  bed  when  she  was  still  warm  with 
the  embraces  of  her  paramour;  so  that  if  she  was  preg- 
nant, the  marriage  legitimated  the  issue.  The  law  has 
declared  the  husband  to  be  in  such  cases  the  author 
of  his  own  wrongs,  and  refuses  to  relieve  him  from  the 
consequences  of  his  own  folly. 

Such  are  the  authorities  which  inspired  Mr.  Hargrave 
with  the  confidence  to  enter  into  a  controversy  with 
Lord  Coke,  and  we  trust  that  they  will  be  no  longer 
thought  sqfficient  to  justify  so  bold  an  enterprise. 
From  the  ostentation  with  which  they  are  brought  for- 
ward, and  the  weight  which  is  attached  to  them,  it  may 
be  supposed  that  they  are  the  only  ancient  authorities 
on  this  question ;  so  that  Lord  Coke's  doctrine  has  the 
disadvantage  of  being  at  variance  with  them,  whilst  it  is 
unsupported  by  any  other  author, — in  short  that  his  lord- 
ship must  be  believed  on  his  word  alone.  It  will  proba- 
bly surprise  the  House  to  learn,  that  this  is  so  far  from' 
being  the  case,  that  Lord  Coke  is  fully  borne  out  to 
the  utmost  extent  of  his  doctrine  by  an  author  of  al« 
most  equal  authority,  by  a  judge  and  writer  whose  trea- 
tise ranks  as  one  of  the  most  important  in  English  law. 
Britton  *,  whom  we  learn  from  Lord  Coke  to  have  been 

"  BiittoD,  10  k 


964 

Bishop  of  Hereford  in  tha  reign  of  Edward  L,  and  di»- 
tiuguisbed  for  his  knowledge  of  the  common  law,  ex- 
pressly declares,  **  that  if  a  woman,  upon  the  death  of  her 
**  husband,  gave  out  that  she  was  enceinte,  an  examina* 
*^  tion  of  her  person  should  take  place,  and  upon  the  de- 
*<  claration  of  the  examiners  doubting  or  confirming  her 
**  statement,  she  should  be  committed  by  the  sheriff  to  a 
**  castle  or  some  other  place  of  safety  (so  that  no  woman 
«<  or  person  of  whom  suspicion  could  be  entertained  should 
**  have  access  to  her)  until  her  delivery.  In  case  hec 
<*  delivery  did  not  take  place  within  forty  weeks  from  the 
*<  death  of  her  husband,  she  should  be  punished  by  finq 
<<  and  imprisonment;  but  if  her  delivery  did  take  place 
**  within  the  forty  weeks,  then  that  the  issue  should  be 
**  admitted  into  possession,  and  no  one  be  allowed  to  aver 
<<  that  it  was  begotten  by  other  than  the  husband."  It 
should  be  observed  that  this  was  a  judicial  proceed« 
ing^,  the  commitment  being  under  a  writ  addressed 
to  the  constable  of  the  castle,  suspending  the  right  of 
the  heir  to  enter  into  possession  until  the  result  waa 
known.  The  operation  of  the  writ,  the  period  of  the 
confinement,  and  the  abeyance  of  the  ownership  of  tlie 
land  were  restricted  to  forty  weeks,  so  that  no  pretence 
of  legitimacy,  where  the  child  had  been  the  fruit  o^ 
more  protracted  gestation,  could  be  attended  to.  Herci 
is  a  practical  remedy  against  the  admission  of  a  surrep* 
titious  heir ;  a  remedy  founded  on  writ^  not  depending 
on  an  insulated  passage  in  any  particular  writer,  or  on 
the  authority  of  any  particular  judge,  but  emanating 

^  BnctoDi  60,  where  the  form  of  Uie  writ  is  given. 


S6tf 

fiom  tbe  kiag  Uaiad^  and  pos8e9«iPg  aH  bis  authority 
for  Us  esecution.  We  here  haT«  the  rale  defined ;  dta 
period  of  gestation  asoertaiiied.  Had  it  been  difierent* 
the  woman  would  have  been  confined,  according  to  qui 
learned  friends,  eleven  months,  or  according  to  the 
Countess  of  Gloucester  a  year  and  a.  half,  or  according 
to  the  more  lax  doctrine  of  Mr.  Hargrave,  as  long  as 
she  chose;  the  heirs  being  obliged  to  wait  the  long 
delay  to  which  they  were  subjected  by  the  uncertainty 
of  the  law.  In  fact,  nothing  could  be  more  unjust  or 
conducive  to  the  perpetration  of  fcand,  than  a  rule  so 
flexible  and  so  indefinite  as  that  which  Mr.  Hargrave 
has  laid  down.  Uncertainty  in  law  is  the  parent  of  in«* 
justice,  and  our  ancestors  have  in  this  instance  shewn 
that  they  were  wiser  in  their  generation  than  some  of 
their  descendants. 

Having  estabUshed  that  forty  weeks  form  the  ulttmum 
l^mpus  gestationis,  we  do  not  deny  that  the  cases  which 
have  been  cited,  and  others  which  we  shall  hereafteo 
advert  to,  lead  to.  the  io&rence  that  the  law,  without 
admitting  the  uncertainty  which  has  Iseen  ascribed  to  it, 
has  departed  in  some  degree  from  the  strictness  with 
which  tlie  rule  was  formerly  applied.  Sir  William 
Blackstone.^  says,  ^  that  all  children  bom  so  long  after 
^  the  death  of  the  husband,,  that  by  the  usual  course  of 
<'  nature  they  could  not  be  begotten  by  him,  are  bastards, 
^  but  this  bewg  a  matter  qf  same  uucertaiofy  the  law  is 
**  not  exact  as  to  a  few  days."  It  is  thus  that  the  learned 
judge  reconciles  the  authorities ;  and  if  we  review  tbem. 
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we  shall  find  that  the  law  has  done  no  more  than  allow 
for  the  uncertainty  of  nature.  It  has  recognized,  in  the 
admeasurements  of  time  applicable  to  all  changes  in  the 
human  frame,  certain  oscillations,  or  apparent  inac- 
curacies, that  require  the  computation  to  be  less  strict, 
in  order  to  be  more  sure.  The  question  then  is,  what 
is  the  quantum  of  time  to  constitute  the  variation  ?  In 
the  case  decided  in  the  reign  of  Richard  II.,  it  was 
eleven  days,  in  Alsop  v.  Stacey  it  was  ten  days,  and  in 
Thecar's  case  it  did  not  amount  to  forty-eight  hours.  It 
seems,  therefore,  that  eleven  days  was  the  utmost  limit  per- 
mitted of  the  variation  or  excess,  for  the  only  instance  of 
it  to  be  found  is  in  the  case  of  Richard  the  Second  *,  of 
which  we  have  so  very  brief  and  imperfect  account, 
whilst  in  Radwell's  case,  which  has  been  much  more 
circumstantially  reported,  and  has  been  sifted  by  such 
lawyers  as  Lord  Coke,  Lord  Hale,  and  Mr.  Hargrave, 
the  same  excess  was  held  to  be  &tal  to  the  legitimacy 
of  the  child.  Can  we  doubt  what  would  have  been  the 
result  of  an  excess  of  thirty-one  days? 

Sdly.  We  contend  that  in  the  absence  of  proof  of 
physical  impossibility,  and  in  the  event  of  the  rule  of 
law  being  less  strict  than  accords  with  our  construction 
of  it,  yet  the  moral  evidence  which  we  have  adduced  of 
Mr.  Jadis's  illegitimacy,  is  amply  sufficient  to  establish' 
that  fact  to  the  satisfaction  of  the  House. 

It  has  been  urged  against  us  with  great  force  that  our 


*  For  the  reasons  above  given,  which  will  be  seen  hereafter  to  be  wdl 
founded,  no  authority  is  attached  to  the  case  of  Foster  v.  Cook;  it  is  there- 
fore not  enumerated  in  th^  Kst  of  eases  in  support  of  the  doctrine  of  excess. 


moral  evidence  is  inadmissible,  this  being,  a  question  o£ 
possibility  or  impossibility,  and  not  of  probability  or  im- 
probability. If  the  former  position  is  correct,  the  case, 
ought  to  have  been  argued  by  accoucheurs  instead  of 
lawyers,  and  to  have  been  decided  at  Surgeons'  Hall 
rather  than  in  this  House.  But  this  is  not  a  medical  case,, 
and  we  are  not  to  be  confined  within  the  narrow  limits 
that  circumscribe  the  discussion  of  physical  impossibility. 
The  House  are  entitled  to  hAve  be&re  them  all  the  moral 
testimony;  all  the  facts  and  circumstances  which  at  all 
contribute  to  elucidate  the  question,  whether  generating 
access  was  had,  and  the  child  was  in  truth  the  child  of 
its  legal  and  ostensible  parent.  Bracton  lays  down*,  '^  si 
**  partus  nascatur  post  mortem  patris  (qui  dicitur  post- 
<<  humus)  per  tantum  tempus  quod  non  sit  verisimile 
^*  quod  possit  esse  defuncti  filius,  talis  dici  poterit  bastar- 
«dus;"  and  in  another  passage,  **  item  dici  poterit 
**  bastardus  si  inquiratur  per  quantum  tempus  natus 
**  fuerit  post  humatione  patris  cujus  filius  esse  debuit, 
^  ita  quod  non  possit  esse  verisimile  quod  sit  filius 
<*  talis;"  and  again,  '<  item  dipi  poterit  bastardus  ab. 
^  alio  quam  a  patre  progenitus,  ubi  non  sit  verisimile 
<*  aliqua  ratione  quod  possit  esse  haeres  mariti,  ut  si 
*^  pater  abfuerit  per  longum  tempus  in  terrfi  sanctfi,  quod 
<<  Veritas  vincere  possit  prsesumptionem."  Now  our  case 
is  proved  if  the  commonly  received  translation  of  the 
word  **  verisimile,"  which  has  always  been  ,*^  proba- 
<<  bly,**  is  correct;  not  in  that  loose  and  undefined  sense 
in  which  it  may  be  used  in  common  speech,  but  that 
sort  of  judicial,  or  rather  moral  probabili^,  which  is  to 
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ooDtinoe  tbe  mind  wkether  the  oOkpring  waa  oc  was  not 
the  offspring  of  ks  legal  and  oatenaiUe  parent.  Tbe 
investigation  prescribed  by  Bvacton,  the  ^  verisimilitndo' 
''aKqufi  rationed'  cannot  be  efifected  without  a  con- 
sideration of  all  tbe  fiBu:ts  and  circumatances  of  the  case; 
all  the  evidence  medical  and  moral  having  any  refereace  to> 
tbe  question.  We  are  to  treat  the  question  of  Intimacy 
like  any  other  question  of  feet,  and  exdude  no  testimony 
that  would  be  admissible  on  an  issue  to  try  a  question  of 
bcL  Even  Mr.  Hargrave  does  not  sanction  the  esB* 
dusion  of  evidence  of  tbe  conduct  of  the  parties,  and 
the  cases  dted  by  him  shew  such  evidience  to  bavo 
been  received  from  the  earliest  period.  In  Alsop  v. 
Stacey^  as  reported  in  RoUe,  S65}  the  moral  character 
of  the  woman,  with  respect  to  chastity,  was  brought 
before  tbe  Court,  and  in  Thecar's  case  the  conduct  of 
the  female  appears  to  have  constituted  tbe  principal  sub- 
ject of  discussion.  Tbe  child  was  bom  so  very  soo» 
after  the  expirattoo  of  the  forty  wedb,  that  nothing 
but  the  grossly  immcnral  life  of  its  mother  could  have 
impeached  its  legitimacy.  We  come  next  to  the  caae  of 
Bsndrell  v.  Pendrell  *,  where  these  preoedeuts  were  fol- 
lowed ;  and  Chief  Justice  Bulier  ^  to  a  full  note  of  that 
ease,  gives  us  the  judgment  of  the  Court  on  it.  **  The 
^  Chief  Justice  hi  directing  the  j.ury,  dbaerved  that  the 
^  old  maxim  of  presumption  intra  qnatuor  maria.  waaei^ 
^ploded:  that  tbe  evidence  to  overturn  the  presunqpw 
^  tion  need  not  be  so  strong  as  was  insisted  on  by  the 
^plaintiff's  counsel;  thai  the  evidence  was  the  same  im 
^  this  as  in  all  other  cases  g  a  prohableeoidencemass^k 

*  9  Struge,  986.  ^  Bulkr*t  Niti  Prius. 


*^  eietit^f  and  it  was  not  nebessury  to  prove  acoess  im* 
**  possible  between  them.''  The  jury,  without  going  from 
the  bar,  found  that  the  plaintiff  was  a  bastard,  upon  whick 
the  Chief  Justice  commended  their  verdict.  A  later 
case  is  still  more  explicit'';  it  gives  us  the  opinion  of 
Mr.  Justice  Ashhurst,  that  general  character  and  cir* 
camstances  are  admissible :  and  it  was  on  such  grounds, 
viz.  on  reputation,  on  family  tradition,  and  the  conduct 
of  a  party  and  his  descendants,  that  the  learned  judges 
at  a  considerable  period  after  the  death  of  the  party, 
pronoanced  him  illegitimate.  This  judgment  has  been  -' 
since  cited  with  approbation,  both  from  the  Bench  and 
in  this  House;  and  it  was  mentioned  during  the  dis* 
cussion  on  the  Banbury  peerage  claim,  as  agreeing 
with  the  case  of  St.  Andrew's  v.  St.  Bride's  ^,  where 
the  question  was  whether  the  children  were  the  children 
of  the  adulterer  with  whom  the  wife  cohabited,  or  the 
children  of  the  husband  of  that  woman ;  and  it  was 
there  argued  that  as  physical  impossibility  is  not  the 
criterion  of  evidence,  strong  improbabili^  being  alone 
sufficient  to  bastardize  the  issue,  a  fortiori,  the  moral 
impossibility  wbich  existed  in  that  case  would  bastardize 
also;  this  argument  prevailed. 

We  now  come  to  the  case  of  the  earklom  of  Bim- 
bury,  which  laid  this  question  of  evidence  at  rest  'for 


*  There  it  some  ambiguity  in  this  language.  It  might  be  contended  th4i 
the  evidence  related  to  accesf  alone,  which  it  was  no  longer  necessaiy  to 
prove  impossible.  In  fact,  the  case  was  decided  on  the  improbability  of  there 
having  been  any  access  between  the  husband  and  wife. 

^  Oaadtight  v.  Sul  4  T.  R.  iSB.  '1  Scnaga,  ISl. 
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even  There  was  no  allegation  of  physical  impossibility, 
much  less  any  proof  of  it  The  legitimacy  of  the  child 
was  impeached  on  grounds,  which,  according  to  the 
doctrine  of  our  learned  friends,  were  inadmissible.  It 
appeared  that  Lord  Banbury  was  old  at  the  time  of  his 
marriage,  and  that  his  wife  preferred  Lord  Vaux,  whom 
she  married  «fter  his  decease.  That  the  children  were 
bom  at  the  seat  of  Lord  Vaux,  and  that  T^rd  Banbury 
always  acted  aa  if  ignorant  of  their  existence.  That 
the  conduct  of  Lord  Vaux  and  Lady  Banbury  towards 
the  children  created  an  irresistible  presumption,  that  the 
children  were  the  fruit  of  their  adulterous  intercourse, 
instead  of  being  the  issue  of  Lord  Banbury.  Had  there 
been  any  evidence  of  Lord  Banburjr's  non-access,  or  of 
his  impotency,  it  would  have  been  wholly  unnecessary  to 
have  put  the  question  to  the  judges,  **  whether  the  pre- 
<«  sumption  of  legitimacy  arising  from  the  birth  of  a 
'*  child  during  wedlock,  the  husband  and  wife  not  being 
<*  proved  to  be  impotent,  and  having  opportunities  of 
«  access  to  each  other,  during  the  period  in  which  a 
**  child  could  be  begotten,  and  bom  in  the  course  of  na- 
<<  ture,  can  be  rebutted  by  any  circumstances  inducing 
**  a  contrary  presumption  ?*  The  records  of  the  House 
shew,  that  in  the  absence  of  all  evidence  of  impotence 
and  non-access,  the  issue  were  held  to  be  illegitimate. 

We  may  safely  say  that  almost  all  the  facts  of  tliat  case 
correspond  with  this.  If  Mr.  Fenton  Gardner  is  de- 
clared le^timate,  the  issue  of  Lord  Banbury  ought  to 
have  been  declared  legitimate.  The  whole  of  the  law 
of  that  case  is  applicable  to  this.  The  answer  of  the 
Lord  Chief  Justice  to  one  of  the  questions  addressed  to 
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him  by  the  House,  characterizes  the  evidence  which  we 
contend  to  be  admissible.  His  Lordship  said,  *<  that 
*'  the  presumption  of  sexual  intercourse  was  to  prevail, 
"  until  that  presumption  was  encountered  by  such  evi- 
'*  dence,  as  proved,  to  the  satisfaction  of  those  who  were 
^^  to  decide  the  question,  that  such  sexual  intercourse 
'<  did  not  take  place  at  any  time,  whea  the  husband 
<^  could,  according  to  the  laws  of  nature,  be  the  fieither  of 
<<  the  child."  The  conduct  of  the  parties  affords  us  the 
best  evidence  that  the  pregnancy  could  not  have  been 
the  result  of  sexual  intercourse  between  the  husband 
and  the  wife,  but  between  the  wife  and  another  person ; 
and  surely  if  the  child  can  be  established  to  be  the  child 
of  an  adulterer,  it  cannot  be  affiliated  to  the  husband. 

Some  cases  have  been  cited  in  the  course  of  the  argu- 
ment, which  are  not  noticed  in  Mr.  Hargrave's  note. 
One  of  them  is  as  old  as  Henry  Vlth,  and  is  reported 
in  the  year-books  at  an  unusual  length.  We  are  deeply 
indebted  to  the  prolixity  of  the  reporter,  for  had  he 
been  as  brief  as  his  predecessor  in  the  reign  of  Richard 
the  Second,  we  might  have  been  left  to  conjecture  the 
real  grounds  of  the  decision.  The  question  in  the  case 
was  the  legitimacy  of  an  individual,  who,  it  was  obvious, 
was  not  the  child  of  the  husband;  but  the  intercourse 
of  the  adulterer  and  the  wife,  from  which  the  pregnancy 
originated,  was  prior  to  the  marriage.  The  counsel  ap- 
plied for  an  issue,  whether  the  woman  had  not  been 
with  child  by  C.  P.,  and  the  judge  very  properly  re- 
fused it.  Under  any  circumstances,  the  issue  was  im- 
proper; for  though  it  may  be  proved  collateral^  that 
an  adulterer  is  the  father,  the  law  will  not  formally  re- 
cognize his  paternity.   It  would  be  an  encroachment  on 
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die  privileges  of  marriflge  t6  allow  the  rdatton  of 
parent  and  child  to  result  from  an  adulterous  inter- 
course. The  judge  felt  this  strongly,  and  expressed 
himself  with  warmtli ;  departing  from  the  question  before 
him,  be  exlrajudiciaUj/  deprecated  the  admissibility  of 
evidence  of  suspicion  in  trials  of  legitimacy;  and  went 
so  far  as  to  doubt  whether  a  case  could  arise  to  justify 
suspicion.  In  support  of  bis  theory,  he  cited  a  case 
from  his  own  knowledge  of  a  woman  who  had  gone 
with  child  seven  years  ?  This  specimen  of  his  sagacity, 
may  diq^ense  us  from  examining  his  opinion  any  further. 

A  recent  case  has  been  cited  against  us,  which  is  one 
of  the  strongest  authorities  in  our  favour,  Head  v. 
Head  ^.  There  all  the  circumstances  of  suspicion  were 
admitted  at  the  trial;  the  familiarity  of  the  wife  with  the 
suspected  father,  their  subsequent  marriage,  and  their 
treatment  of  the  child,  all  came  before  the  jury,  the  ver- 
dict was  in  favour  of  the  legitimacy ;  we  do  not  dispute 
its  justice ;  the  facts,  though  strong,  were  reconcileable 
with  the  child's  legitimacy,  and  were  capable  of  being 
accounted  for,  without  ascribing  guilt  to  the  mother  and 
disgrace  to  her  ofispring.  The  verdict,  however,  is  a 
matter -of  great  indifierenoe  to  both  the  claimants  in  this 
proceeding:  for  it  is  only  in  some  of  the  circumstances 
of  suspicion  that  the  two  cases  can  be  said  to  correspond. 

We  see,  then,  that  whatever  construction  (he  Court 
may  in  questions  of  legitimacy  have  given  to  the  rule  of 
law  respecting  female  gestation,  no  doubts  can  any 
longer  be  entertained  of  the  admissibility  of  the  evidence 
by  which  diese  questions  are  to  be  tried    Hiere  is  a 
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chain  of  authorities  sanctioned  by  the  n^mes  of  our 
greatest  judges,  confirming  the  position  for  which  we 
contend,  that  legitimacy  mutft  be  tried  as  a  question  of 
fact;  and  consequently  every  circumstance,  that  can  form 
an  ingredient  of  the  judgment,  which  we  are  to  exercise 
upon  the  question,  b  admissible.     Assuming  this  to  be 
the  case,  the  presumption  of  this  gentleman's  legitimacy 
can  never  stand  for  a  moment;  the  curtain  is  drawn^ 
and  a  flood  of  light  is  let  in,  which  exhibits  the  truth  in 
such  a  form  and  character  as  to  exclude  the  possibility 
of  doubt.     Through  the  whole  of  the  claimant's  life  he 
can  be  identified  as  illegitimate.     For  the  period  of 
twenty  years  he  has  been  dealt  with  by  all  mankind,  as 
not  the  son  of  Captain  Gardner.     He  was  at  the  mo* 
ment  of  his  birth  dealt  with,  as  not  Captain  Gardner's 
son.     He  was  christened  by  another  name.     He  was 
bred  up,  not  as  Captain  Crardner's  son ;  he  has  been 
educated,  not  as  Captain  Gardner's  son ;  he  has  lived, 
he  has  been  amongst  all  persons,  named  and  regarded 
not  as  Captain  Gardner's  son.     How  comes  it,  that  he 
was  clandestinely  born  ?  and  tliat  Captain  Gardner  should 
be  absent  from  home,  at  such  an  interesting  moment  as 
the  birth  of  his  heir  ?   How  comes  it,  that  he  should 
be  removed  to  Swallow  Street  and  Aldersgate  Street, 
before  Captain  Gardner's  return  ?  That  he  should  not  be 
visited  by  Captain  Gardner?  That  he  should  not  be  chris- 
tened in  the  presence  of  Captain  Gardner  ?   That  he 
should  not  be  known  to  Captain  Gardner?   How  are 
these  facts  to  be  accounted  for  ?    How  can  they  be*  re- 
conciled with  the  supposition  that  the  claimant  is  the 
child  of  Captain  Gardner?    But  we  will  ask  further, 
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did  not  Mr.  Jadis  carry  on  a  criminal  intercourse  with 
Mrs.  Gardner  for  nine  months  previous  to  the  birth  of 
the  claimant?  Was  he  not  presented  almost  at  his  birth 
to  Mr.  Jadis?  Was  he  not  visited  in  Aldersgate  Street 
by  Mr.  Jadis  ?  Was  he  not  christened  by  the  name  of 
Jadb?  Was  he  not  sent  to  Westminster  school^ — was 
he  not  known  and  called  in  the  world  by  the  name  of 
Jadis  ?  Has  he  not  from  his  birth  to  the  present  mo* 
ment  been  treated  by  Mr.  Jadis  and  Mrs.  Gardner  as 
their  son?  Every  circumstance  that  marks  the  relation 
of  parent  and  child  has  been  proved  to  exist  between 
this  claimant  and  Mr.  Jadis,  whilst  not  one  single  cir- 
cumstance of  a  similar  tendency  connects  him  with  Cap- 
tain Gardner. 

We  here  have  that  quality  of  proof  that  Bracton 
terms,  *^  verisimile."  These  approximations  to  truth, 
these  indications  of  truth,  this  circumstantial  evidence, 
which  being  considered  with  reference  to  human  motive  as 
it  may  be  collected  from  them, constitutes  the  <*  verisimi- 
<<  litudo."  Bracton  has  told  us  that  this  was  the  rule^  by 
which  questions  of  legitimacy  were  to  be  decided.  We 
have  seen  how  the  cases  confirm  his  authority.  How 
circumstances  proving  the  improbability  (not  the  im- 
possibility) of  legitimacy  have  been  admitted  in  evi- 
dence, and  how  they  have  been  held  to  defeat  the  pre- 
sumption of  pater  est  quern  nuptise  demonstrant  We 
have  endeavoured  to  make  out  a  case  of  moral  improba- 
bility, amounting  almost  to  impossibility,  of  this  claimant 
being  the  child  of  Captain  Gardner,  and  we  contend 
that  it  requires  a  combination  of  moral  phenomena  per- 
fectly unprecedented,  to  reconcile  this  part  of  the  evi- 
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dence  with  the  supposition  of  the  claimant's  legitimacy. 
Now  the  improbability  of  the  claimant's  legitimacy  that 
appears  on  the  moral  evidence,  must  be  combined  with 
the  like  improbability  created  by  the  medical  evidence. 
We  must  presume  an  anomaly  in  morals,  as  well  as 
in  physics,  to  balance  these  improbabilities.  We  must 
ascribe  to  the  parties  a  series  of  motives,  different  from 
those  which  actuate  the  rest  of  mankind :  and  we  must  as- 
cribe to  nature  an  irregulnricy  which  is  inconsistent  with 
her  ordinary  operations,  if  we  desire  to  remove  the 
difficulties  attending  this  gentleman's  legitimacy.  This 
would  be  an  encroachment  on  hypothesis,  which  no 
court  of  justice  would  allow,  and  which  probably  has  never 
been  attempted.  In  the  earlier  cases  cited,  the  moral 
probabilities  were  in  favour  of  the  legitimacy,  and  there 
is  not  a  single  instance  where  the  presumption  of  na« 
tural  aberration  has  been  met  by  moral  evidence  tending 
to  disprove  its  existence.  The  peculiarity  of  diis  case 
is,  that  the  moral  evidence  in  it  n^atives  the  natural 
aberration.  The  conduct  of  the  parties  can  be  urged  not 
in  answer,  but  in  aid  of  tlie  presumption  arising  from 
tiie  medical  evidence ;  so  that  we  must  commit  an  outrage 
upon  reason,  and  upon  nature,  before  we  can  admit  the 
legitimacy  of  the  claimant. 

Now  the  presumption  against  the  claimant's  legitimacy 
that  appears  on  the  moral  evidence,  is  to  be  considered 
with  reference  not  only  to  the  medical  evidence  but  to  the 
rule  of  the  law.  The  medical  evidence,  under  the  most 
tiniavourable  construction  of  it,  creates  a  similar  pre^ 
sumption  with  the  moral  evidence,  and  the  rule  of  law, 
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however  It  may  be  relaxedi  does  the  same.  We  thus 
have  a  combination  of  presumptions^  ^n  union  of  pro^ 
babilities. 

When  the  presumption  thus  arising  out  of  the  moral 
and  medical  evidence  is  viewed  in  reference  to  the 
lawy  we  find  that  the  latter  becomes  its  most  power- 
ful auxiliary.  Our  construction  of  the  law  may  have 
been  wrong;  but  our  application  of  the  law  cannot  be 
wrong,  when  we  contend  that  the  period  of  gestation 
cannot  be  indefinitely  extended,  and  that  a  certain 
excess  of  that  period  creates  a  strong  presumption 
against  legitimacy.  We  have  shewn  an  excess  wholly 
unprecedented,  and  we  therefore  claim  the  advantage  of 
every  presumption  afibrded  to  us  by  the  law,,  the  medical 
evidence,  and  the  moral  evidence;  and  thus  armed  with 
a  body  of  proof,  which  it  is  not  in  the  power  of  human 
reason  to  withstand,  we  shall  await  with  confidence  the 
declaration  of  this  House  in  our  favour. 

Before  we  conclude  we  have  to  produce  the  Act 
which  passed  for  the  divorce  of  Captain  and  Mrs. 
Gardner.  The  House  will  find  that  there  is  a  passage  in 
this  Act  saving  the  rights  of  all  parties,  and  the  child 
baptized  Henry  Fenton ;  this,  of  course,  deprives  th^ 
claimant  of  any  right  under  the  marriage. 

Lord  Chancellor. — This  Act  is  drawn  directly  con- 
trary to  the  usual  form.  The  passage  alluded  to  ought 
to  have  been  struck  out,  and  it  is  my  opinion  that  such 
a  declaration  as  this  in  a  private  Act,  to  which  the  claim- 
ant, Mr.  Fenton  Gardner,  was  no  party,  is  not  evidence 
against  him. 
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The  Solicitor-General  and  Mr.  Adam. 

Our  case  is  now  before  the  House,  and  we  trust  that 
it  fully  supports  the  confidence  we  entertain  of  esta- 
blishing Mr.  Alan  Legge  Gardner  in  the  undisputed 
possession  of  the  honours  to  which  we  verily  believe  he 
is  in  law  and  justice  strictly  entitled. 

END  OF  ARGUAfENT  FOR  ALAN  LEGGE  GARDNER. 


Mr.  Attorney-General. 


My^Lords,  it  appears  to  me  that  I  am  placed  in  a 
very  singular  position  in  discharging  my  duty  as  Attor- 
ney-General on  this  occasion.  In  all  previous  cases  I 
have  felt  myself  bound  to  resist,  to  the  utmost  of  my 
power,  the  case  set  up  on  the  part  of  the  claimant;  and 
for  this  obvious  reason,  that  as  the  claim  has  always 
been  contended  for,  and  urged  by  counsel  with  the  ut- 
most activity,  it  appeared  to  me  that  the  best  mode 
of  sifting  and  discussing  the  subject,  and  preparing 
it  for  your  Lordships^  decision,  was,  that  I  should  op- 
pose the  claim  to  the  utmost  of  my  ability  and  power, 
in  order  that  the  case  should  be  fidrly  laid  before 
your  Lordships.  But  as  the  question  on  which  this 
claim  is  to  depend  is  one  single  question,  namely,  as  to 
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the  legitimacy  of  Henry  Fenton  Gardner;  and  as  it 
follows  as  a  necessary  consequence  that  if  the  claimant*, 
Mr.  Alan  Gardner,  does  not  succeed  in  inducing  your 
Lordship  to  believe  that  he  is  entitled  to  a  seat  in  this 
House,  then  that  Henry  Fenton  Gardner  will  be  enti- 
tled, I  am  in  this  situation,  that  every  argument  I  urge 
against  the  claimant  will  be  urged  in  favour  of  Henry 
Fenton  Gardner;  whilst  all  the  opposition  I  raise  to 
the  case  of  Henry  Fenton  Gardner,  will  in  fact  be 
raised  on  behalf  of  the  claimant.  The  course  therefore 
which  1  have  to  pursue  is  entirely  novel,  and  instead  of 
acting  as  an  advocate,  I  am  called  upon  to  state  &irly 
and  distinctly  before  your  Lordships,  what  is  the  real 
impression  I  entertain  as  to  this  case,  and  the  law,  and 
the  evidence  upon  which  it  is  founded. 

I  shall  endeavour,  in  the  first  place,  to  define  the  rule 
of  law  by  which  this  case  is  to  be  decided,  for  it  is  in 
vain  to  sift  the  evidence  until  we  lay  down  the  rule  of 
law  to  which  it  is  to  be  applied,  to  enable  us  to  come  to 
that  conclusion,  which  law  and  justice  will  warrant  I 
do  not  assent  to  the  proposition  stated  by  the  Solicitor- 
General,  that  you  are  to  take  the  case  of  Henry  Fenton 
Gardner  as  a  case  of  law,  which  is  barred  by  law ;  or 
to  the  principle  laid  down  by  the  other  side,  that  you 
must  prove  a  case  of  physical  impossibility  before  you 
can  pronounce  Henry  Fenton  Gardner  ill^timate.  I 
assent  to  neither  the  one  doctrine  nor  the  other,  my 
course  is  between  the  two  extremes. 


•  Mr.  Alan  Legge  Gardner  being  the  only  pethioncr,  U  called  the  clainmnt 
throughout  the  Attoraey-GenertI*a  argunest. 
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According  to  the  old  rule  of  law,  non-access  must  be 
proved  in  such  a  way  as  to  preclude  the  possibility  of 
access.  The  husband  and  wife  might  live  apart,  and  the 
chUd  might  be  the  ofispring  of  an  adulterer,  yet  it  was 
considered  legitimate  if  the  husband  was  within  the  four 
seas.  No  evidence  was  admitted  to  repel  the  presump- 
tion of  access.-  In  more  modern  times,  the  progress  of 
reason  shewed  this  rule  to  be  extravagant  and  absurd, 
and  the  question  of  legitimacy,  like  every  other  question 
which  is  to  be  the  result  of  evidence,  was  regarded  as  a 
fair  subject  of  inquiry,  to  be  established  to  the  satisfac- 
tion of  the  jury  or  court,  by  whom  it  was  to  be  tried.  A 
case  of  physical  impossibility  was  not  necessary  to  be 
made  out,  and  all  the  evidence  as  to  whether,  or  not, 
the  husband  had  access  to  his  wife  during  the  time  of 
gestation,  and  as  to  the  nature  of  their  intercourse,  was 
taken  into  consideration.  In  the  case  of  Pendrill  v. 
Pendrili  ^,  there  was  no  physical  impossibility  that  the 
husband  and  wife  might  have  met  when  the  conception 
took  place;  but  it  was  for  the  jury  to  say,  under  all  the 
circumstances,  whether  there  had  been  such  an  approxi- 
mation. The  jury  decided,  conformably  to  the  principle 
I  have  just  stated,  upon  all  the  evidence  before  them,  all 
the  circumstances  of  the  case,  that  the  child  was  illegiti- 
mate, and  that  the  husband  had  not  had  access  to  his 
wife  during  the  period  of  gestation.  And  this  was  not 
a  smgle  or  solitary  instance,  for  in  more  modem  times, 
iaJhe  case  of  Goodright  v.  Saul,  we  find  a  precisely 
similar  decision ;  Mr.  Justice  Ashhurst  there  stating 
the  law  to  be,  that  it  was  from  a  view  of  the  whole  case 
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that  the  jury  were  to  deduce  their  conclusion  of  proba- 
bility. I  do  not  mean  vague  probability,  but  a  case  of 
strong  moral  conviction  that  there  had  been  no  access. 

Thus,  my  Lords,  the  law  stood  in  modem  times,  and 
it  has  never  been  broken  in  upon.  There  is  a  case  of 
The  King  v.  Lu£Pe  *,  which  has  been  referred  to,  and 
which,  if  read  cursorily  and  inattentively,  might  lead  to 
a  contrary  conclusion ;  not  indeed  when  you  look  to  the 
decision,  and  the  point  decided,  but  to  the  language  of 
some  of  the  judges  who  pronounced  the  judgment. 
According  to  the  old  rule  of  law,  wherever  the  husband 
might  have  been  at  the  time  that  his  wife  originally  con- 
ceived, if  he  returned  to  his  wife,  and  lived  with  her  at 
the  time  of  the  birth  of  the  child  (although  he  had 
been  with  her  only  for  a  short  period  before  that  birth), 
it  was  considered  that  the  child  was  legitimate.  The 
case  of  The  Queen  v.  Murray  had  been  referred  to  as 
establishing  that  position,  and  it  was  for  the  purpose  of 
overruling  it,  that  the  case  of  The  King  v.  Luflfe  was  de* 
cided.  There  the  husband  had  returned  only  a  fort- 
night before  the  wife's  delivery,  and  it  was  contended, 
upon  the  authority  of  the  case  of  The  Queen  v.  Mur- 
ray, that  under  such  circumstances  the  child  was  legiti- 
mate ;  and  this  species  of  argument  was  made  use  of— 
if  a  man  marries  a  woman  who  is  pregnant,  and  in  such 
a  state  of  pregnancy  as  to  be  visible  to  all  the  world, 
although  the  woman  should  be  delivered  a  week  after 
the  marriage,  he  cannot  contend  that  the  child  is  not 
his :  and  it  was  said  that  the  principle  in  that  case  ap^ 
,  to  the  case  of  The  King  v.  Luffe.     This  was  de* 


*  8  Eatt.  Rep.  195. 


S81 

nied,  iind  very  properly  denied,  by  the  court ;  because^ 
if  a  man  marries  a  woman  visibly  pregnant,  the  child  is 
legitimated  by  the  marriage ;  and  that  is  the  distinction 
between  the  cases  of  The  Queen  v.  Murray  and  The 
King  V.  Luffe.  In  the  case  of  The  King  v.  Lufie, 
Lord  ESlenborough  said,  **  If  we  may  resort  at  all  to 
*^  such  impediments  arising  from  the  natural  causes  ad- 
<<  verted  to,  we  may  adopt  other  causes,  equally  potent 
**  and  conclusive,  to  shew  the  absolute  physical  impossi- 
'<  bility  of  the  husband  being  die  father:  I  will  not  say  the 
<<  improbability  of  his  being  such,  for  upon  the  ground  of 
**  improbability,  however  strong,  I  should  not  venture  to 
'*  proceed.  No  person,  however,  can  raise  a  question, 
<<  whether  a  fortnight's  access  of  the  husband  before  the 
*^  birth  of  a  full  grown  child  can  constitute,  in  the 
*'  course  of  nature,  the  actual  relation  of  father  and 
**  child.  But  it  is  said,  if  we  break  through  the  rule 
"  insisted  upon,  that  the  non-access  of  the  husband 
*<  must  continue  the  whole  period  between  the  concep- 
<<  tiou  and  delivery,  we  shall  be  driven  to  nice  questions. 
**  That  however  is  not  so ;  for  the  general  presumption 
<<  will  prevail,  except  a  case  of  plain  natural  impossibi- 
**  lity  is  shewn."  Now  those  words  are  extremely 
strong ;  but  when  we  are  considering  the  judgment  of 
a  court  of  justice,  we  are  to  consider  the  point  to  which 
that  judgment  is  directed ;  we  are  not  so  much  to  con- 
sider the  terms  made  use  o^  as  the  point  of  decision. 
And  what  was  the  point  of  decision  ?  There  was  a 
case  of  absolute  impossibility,  that  this  man  (the  hus- 
band) could  be  the  &ther  of  the  child ;  and,  on  the 
ground  of  such  absolute  impossibility,  the  court  were  of 
opinion,  contrary  to  the  rule  laid  down  in  The  Queen 
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V.  Murray  (notwithstanding  the  circumstance  of  the 
husband  living  with  the  wife  at  the  time  of  the  birth  of 
the  child),  that  the  child 'was  illegitimate.  The  only 
point  decided  was,  that  in  the  case  before  the  courts 
from  the  plain  natural  and  decided  impossibility  alone, 
the  child  was  illegitimate.  That  is  the  whole  of  the 
case.  The  terms  are  strong :  his  lordship  says,  <<  I 
*^  will  not  decide  upon  a  case  of  improbability  merely ; 
<<  I  decide  upon  a  case  of  impossibility  ",  which  was  the 
case  then  before  the  court ;  and  it  does  not  appear,  there^ 
fore,  what  judgment  that  noble  Lord  and  the  rest  of  the 
court  would  have  formed  upon  a  case  like  the  present; 
supposing  they  should  have  been  of  opinion  that  it  was 
not  a  case  of  absolute  impossibility,  but  of  extreme  im- 
probability. Now  having  passed  over  that  case,  to  shew 
my  opinion  as  to  the  judgment  of  that  noble  Lord,  and 
that  he  meant  to  confine  his  judgment  to  the  case  then 
before  the  court,  as  it  was  his  duty  to  do,  1  must  call  to 
your  recollection  the  decision  of  this  House,  and  the 
judgment  of  that  noble  Lord,  in  the  case  of  the  Ban- 
bury peerage.  My  Lords,  the  case  of  the  Banbury 
peerage  was  not  a  case  of  physical  impossibility;  it  was 
the  case  of  a  wife  of  a  very  aged  man,  it  was  a  case  of 
extreme  improbability,  but  there  was  no  evidence  to 
shew  impossibility.  It  was  not  a  case  of  physical  im- 
possibility, for  there  was  no  evidence  of  the  husband's 
impotency,  and  he  was  living  with  his  wife  during  the 
whole  time  of  the  gestation,  at  the  time  of  conception, 
and  at  the  time  of  delivery.  Now,  my  Lords,  what 
course  of  evidence  was  pursued  upon  that  occasion,  and 
what  were  the  observations  made  by  noble  Lords  in 
this  House  ?    The  course  of  evidence  was,  to  introduce 


283 

a  variety  of  &cts  arising  out  of  the  conduct  of  the  dif- 
ferent parties,  to  confirm  the  improbability  of  Lord 
Banbury  having  been  the  &ther  of  Nicholas  Vaux,  his 
supposed  son.  It  was  argued  in  this  House,  by  Lord 
Erskine,  that  as  the  parties  were  living  together  as  hus- 
band and  wife  during  the  whole  time- of  gestation,  it 
must  of  necessity  follow,  as  a  rule  of  law,  that  the 
claimant  was  the  ofispring  of  Lord  Banbury,  unless  a 
case  was  proved  of  absolute  physical  impossibility. 
That  doctrine  was  opposed  by  many  noble  Lords  in 
this  House,  and  especially  by  my  Lord  EUenborough, 
who  had  delivered  the  judgment  which  I  have  just  cited; 
and  it  was  opposed  with  sound  reason — the  noble  Lords 
contending  that  you  were  not  bound  to  decide  upon  the 
ground  of  physical  impossibility,  but  to  take  all  the  cir- 
cumstances of  the  case  into  consideration,  and  if,  as  the 
result  of  the  whole  of  the  inquiry,  arising  out  of  the 
state  of  the  parties,  you  were  satisfied  Lord  Banbury 
was  not  the  father  of  Nicholas  Vaux,  then  you  would 
be  justified  in  coming  to  that  conclusion ;  and  notwith- 
standing the  parties  living  together,  notwithstanding 
there  was  no  evidence  of  physical  impossibility  of  be- 
getting children  on  the  part  of  Lord  Banbury,  you 
would  be  bound  to  come  to  the  conclusion  that  the 
child  was  illegitimate. 

My  Lords,  in  the  course  of  that  inquiry,  which  gave 
rise  to  very  warm  controversy  and  contest,  certain  ques- 
tions were  addressed  to  the  judges,  and  I  will  call  your 
Lordships'  attention,  in  confirmation  of  what  I  am  stat- 
ing and  the  doctrine  I  am  laying  down,  to  the  opinion 
expressed  by  the  judges  upon  the  point  now  before  us. 
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That  point,  and  the  only  point  I  am  anxious  to  esta* 
blish,  is,  to  shew  that  a  case  of  absolute  physical  impos- 
sibility need  not  be  made  out;  and,  that  if  you  are  con- 
vinced, not  merely  upon  the  balance  of  probability,  but 
upon  the  whole  of  the  evidence,  if,  in  short,  there  is 
no  moral  doubt  of  this  child^'s  illegitimacy,  you  are  to 
abandon  altogether  the  idea  of  physical  impossibility. 
If  you  can  act  upon  this  principle,  you  will  find  that 
Henry  Fenton  Gardner  is  illegitimate. 

Now  the  judges,  in  their  answer  to  one  of  the  ques- 
tions addressed  to  them  by  this  House,  declared  them- 
selves to  be  unanimously  of  opinion  that  the  presump- 
tion of  legitimacy  arising  from  the  birth  of  a  child  during 
wedlock,  the  husband  and  wife  not  being  proved  to  be 
impotent,  and  having  opportunities  of  access  to  each 
other  during  the  period  in  which  a  child  could  be  be- 
gotten and  bom,  in  the  course  of  nature,  may  be  re- 
butted by  circumstances  inducing  a  contrary  presump- 
tion. So  that,  according  to  the  answer  given  by  the 
judges  upon  that  occasion,  in  a  case  less  strong  than 
the  present,  presumption  arising  from  acc^s  even  dur- 
ing the  time  of  gestation  (for  that  is  the  principle  to 
which  that  case  applies),  may  be  rebutted  by  circum- 
stances leading  to  a  contrary  presumption. 

The  facts  in  that  case  upon  which  reliance  was  placed 
were  these :  Lord  Banbury  cohabited  with  his  wife  dur- 
ing the  whole  period  of  her  gestation,  from  the  concep- 
tion up  to  the  delivery.  He  was  eighty  years  of  age, 
and  that  was  the  only  circumstance,  in  the  absence  of 
evidence  of  bis  impotency,  from  which  any  physical  im- 
possibility was  to  be  inferred ;  but  there  was  evidence 
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that  the  birth  of  the  child  was  concealed ;  it  was  not  com* 
municated  to  him  during  his  life-time,  and  he  accepted 
dignities  from  the  king,  and  made  a  disposition  of  his  pro- 
perty, absolutely  inconsistent  with  the  idea  of  his  knowing 
he  had  any  children.  There  was  no  claim  made  after  his 
death  to  his  estates  by  the  person  alleged  to  be  his 
legitimate  son ;  he  took  the  name  of  Vaux,  and  there 
were  other  circumstances  of  a  similar  nature,  leading  to 
the  inference  arising  out  of  the  conduct  of  the  parties^ 
that  he  was  not  the  legitimate  son  of  Lord  Banbury. 

That  case  is  the  same  in  principle  as  the  present,  and 
that  case  is  an  authority  to  establish  the  principle  for 
which  I  am  now  labouring,  that  a  case  of  physical  im- 
possibility need  not  be  established,  but  that  you  are  in 
this,  as  in  all  similar  cases,  to  take  the  whole  body 
of  the  evidence  together,  and  say  what  is  the  result  of 
it.  You  are  to  consider  the  situation  and  conduct  of  the 
parties,  because  the  situation  and  conduct  of  the  parties 
was  the  main  ingredient  in  the  case.  But  my  learned 
friends  say  that  this  was  not  a  judgment ;  the  judges 
gave  their  opinion  to  the  House,  but  it  was  not  a  judg- 
ment. I  apprehend,  the  opinion  of  the  twelve  judges 
in  a  case  stated  for  their  opinion,  and  presented  to  this 
House  after  formal  and  grave  deliberation,  is  entitled  to 
as  much  weight  as  the  judgment  of  any  four  judges  in 
the  ordinary  exercise  of  their  jurisdiction.  But  if  it  be 
not  a  judgment,  still  there  was  a  judgment  in  that  case, 
because,  founded  upon  that  opinion  and  reasoning,  the 
noble  Lords  in  this  House,  the  highest  tribunal  in  the  land, 
pronounced  a  solemn  judgment  against  the  legitimacy  of 
the  supposed  Lord  Banbury.    The  opinion  of  the  twelve 
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judges  was  given  in  the  progress  of  that  inquiry,  and  the 
opinion  oFthe  twelve  judges  corresponded  with  the  ulti- 
mate judgment  of  this  House.  Never,  therefore,  was 
there  a  decision  given  under  stronger  sanction;  never  was 
there  a  case  of  a  more  solemn  description ;  never  was 
there  a  case  argued  with  more  activity  and  intelligence ; 
never  was  there  a  case  entitled  to  more  weight  and  au* 
thority :  founded  not  upon  itself  alone,  not  upon  reason- 
ing at  the  time,  but  upon  the  principle  of  those  previous 
cases  which  I  have  already  cited  * ;  my  Lord  Erskine, 
with  all  his  powerful  talents  and  eloquence,  taking  the 
most  active  part  in  the  discussion,  and  the  House  de- 
ciding in  opposition  to  him,  that  physical  impossibility 
is  not  necessary  to  be  proved,  but  that  a  case  of  strong 
moral  conviction  is  sufficient  as  a  governing  rule  in 
cases  of  this  description.  But  we  are  told  that  there  is 
a  subsequent  case,  overruling  the  authority  of  the  Ban- 
bury Peerage  case,  viz.  Forster  v.  Cooke. 

Lord  Chancellor. — In  the  case  of  Forster  v.  Cooke  I 
was  counsel,  and  I  hold  it  a  case  of  very  little  import- 
ance. It  was  a  bill  filed  by  Forster,  a  legatee  under  the 
will.  He  filed  his  bill  to  have  his  legacy  paid ;  and  in 
order  to  afibrd  that  relief  in  the  Court  of  Chancery,  it 
was  necessary  that  the  will  should  be  established,  and 
we  cannot  establish  a  will  in  the  Court  of  Chancery 
without  having  the  heir  at  law  before  the  Court.  The 
consequence  was,  that,  inasmuch  as  that  child,  if  le^ti- 
mate,  was  the  heir  at  law,  and  if  not  legitimate,  another 
person  (who  is  named  in  the  case)  was  the  heir  at  law, 

'  Pendrill  y,  Pendrill,  Goodright  v.  Saul,  &c. 
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they  were  both  of  them  brought  before  the  Court,  that 
the  will  might  be  established. 

It  was  contended  then,  that  the  testator  had  made  a 
willy  and  given  this  property  to  a  child  of  whom  bis  wife 
was  at  the  time  enceinte,  and  in  case  that  child  died, 
and  left  no  issue,  then  he  had  given  his  property  over 
to  certain  defendants  of  the  name  of  Forster,  and  others. 
The  child  of  whom  the  wife  had  been  enceinte  being 
still-bom,  it  was  contended,  on  the  part  of  a  subse- 
quently born  child,  that,  by  virtue  of  the  confirmation 
of  the  will  made  by  another  testamentary  paper,  he 
either  came  in  the  place  of  the  child  who  was  dead,  or, 
on  the  other  hand,  that  the  event  had  not  happened 
upon  which  the  estates  were  given  over.  The  Court  of 
Chancery  could  not  give  any  opinion  upon  the  effect  of 
the  will  with  respect  to  the  legitimacy,  or  otherwise, 
until  the  will  was  established,  and  it  became  necessary 
to  direct  an  issue  to  try  whether  that  after-born  child 
was  the  heir  at  law,  or,  supposing  him  not  to  be  the 
heir  at  law,  whether  another  person,  a  party  in  the 
cause,  was  the  heir  at  law ;  and  it  is  clearly  proved  that 
the  jury  found  that  the  after-bom  child  was  the  heir  at 
law.  The  cause  then  came  on  upon  the  equity  reserved, 
and  my  Lord  Thurlow  was  so  decidedly  of  opinion  that 
neither  that  heir  at  law,  nor  the  other  person,  if  he  had 
been  heir,  had  any  title  to  the  property,  that  he  deter- 
mined, notwithstanding  the  objections  made  to  the  title 
of  those  defendants  to  whom  the  estate  was  given  over, 
that  they  were  entitled  to  it.  I  believe  I  was  counsel 
for  the  child  whom  the  jury  pronounced  to  be  legitimate. 
I  had  no  objection  to  that  verdict ;  the  person  named 
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any  objection,  because  be  could  claim  under  the  con* 
struction  Lord  Thurlow  put  upon  it.  Lord  Thorlow 
established  the  will,  taking  the  verdict  as  his  rule 
of  proceeding,  and  as  be  had  no  motion  for  a  new 
trial,  he  could  not  deal  with  that  question.  His  Lord- 
ship took  it  to  be  quite  clear,  that  if  the  decision  was 
wrong  in  point  of  fact,  unless  E.  Forster  insisted  against 
the  verdict  and  had  it  retried,  he  would  be  bound  by 
the  decision  which  established  the  will  against  both. 
Speaking  with  all  deference  to  Lord  Thurlow,  if  I  had 
had  a  doubt  about  the  verdict,  I  am  not  quite  sure  whe- 
ther I  should  not  have  ordered  a  new  trial  before  I  esta- 
blished the  will.  If  the  after-born  child  was  legitimate, 
then  he  had  a  proper  person  before  him,  and  if  the 
after-bom  child  was  illegitimate,  then  E.  Forster  thought 
he  had  no  right  to  the  property. — Such  is  the  history 
of  the  case;  and  there  is  the  authority  of  a  trial  by 
jury,  in  which,  as  Mr.  Tennant  put  it,  a  child  bom 
forty-three  weeks  after  the  death  of  its  legal  father  was, 
under  such  circumstances,  held  clearly  to  be  legitimate. 
Mr.  Attorney-General. — If  that  case  were  pressed  as 
an  authority,  it  would  be  material  to  inquire  before  what 
judge  it  was  tried ;  whether  a  common  or  special  jury ; 
and  what  evidence  was  laid  before  the  jury  as  the 
ground  of  their  decision.  Unless  you  have  those  cir- 
cumstances before  you,  it  is  impossible  that  you  can 
consider  it  a  decision  which  ought  to  operate  upon  your 
Lordships,  in  the  judgment  you  are  about  to  pronounce 
on  the  conflicting  clums  which  have  been  advanced  at 
the  bar. 
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As  to  the  case  of  Head  v.  Head  baviog  sdbstlUi^ 
dally  overruled,  or  being  inconsistent  with  the  Ban- 
bary  case,  your  Lordships  have  only  to  advert  to  that 
case  to  see  the  contrary.  The  judgment  admits  and  is 
founded  on  the  same  principle,  and  if  I  wanted  another 
authority  to  support  the  position  I  am  contending  for,  I 
would  cite  the  case  of  Head  v.  Head  for  the  purpose. 
Your  Lordships  will  find  that  the  htisband  and  wife 
were  separated,  not  by  any  formal  decision,  but  by 
mutual  consent;  at  a  time  when  be  might,  by  the 
course  of  nature,  have  been  the  father  of  the  child,  he 
was  one  evening  alone  with  her  in  the  kitchen  of  the 
house  in  which  she  resided,  no  other  person  being  pre- 
sent ;  and  he  being  with  her  under  such  circumstances 
for  a  very  considerable  period  of  time,  the  case  went 
down  to  trial,  and  a  decision  was  found  in  &vour  of  the 
legitimacy.  The  jury  were  of  opinion,  upon  the  &cts  of 
the  case,  taking  ail  the  facts  together,  that  there  was  no 
sufficient  evidence  of  non-access  to  bastardize  the  issue. 

I  have  before  already  stated  that  the  dictum  of  Lord 
EUenborongh  in  King  v.  Lu£fe,  did  not  apply  to  that 
case.  It  was  adopted,  however,  by  the  learned  judge 
who  tried  the  issue  in  Head  v.  Head,  and  the  jury  were 
chai^ged  accordingly.  The  Vice-Chancellor,  as  well 
as  the  Lord  Chancellor  (on  appeal),  both  held  that  it 
ought  not  to  have  been  so  put  by  the  learned  judge 
upon  that  ground,  namely,  impossibility,  but  that  it  was 
to  be  a  case  of  evidence,  as  in  the  Banbury  peerage. 
Yet,  as  it  was  the  opinion  of  the  Vice-Chancellor,  that  if 
upon  any  direction  from  the  judge  the  jury  had  found  a 
difierent  verdict,  it  would  have  been  his  duty  to  have 
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ordered  a  new  trial,  it  could  not  serve  either  ihe  purposes 
oF  justice,  or  the  interest  of  the  parties,  to  submit  the 
case  a  second  time  to  the  jury,  in  order  to  give  to  the 
defendant  the  chance  of  their  coming  to  a  verdict 
which,  if  they  did  find  it,  his  Honor  could  not  adopt 

So  that  the  Vice-Chancellor  upon  tliat  occasion  states 
and  admits,  in  opposition  to  the  object  for  which  that  case 
was  cited  by  my  learned  friend,  that  the  rule  laid  down 
by  the  learned  judge  was  too  strong,  namely,  that  it  was 
necessary  to  prove  a  case  of  impossibility,  but  that  the 
true  principle  was,  that  a  case  of  strong  evidence  was  suf- 
ficient to  maintain  the  decbion  of  illegitimacy :  but  then 
the  Vice-Chancellor  says,  ^<  the  jury  have  come  to  a  right 
<^  conclusion,  and  though  I  think  the  learned  judge  has 
<*  laid  down  the  law  too  strongly,  I  will  not  send  down  the 
<<  case  again,  because  if  the  jury  were  to  come  to  a  difier- 
^<  ent  conclusion,  I  think  they  would  be  wrong".  The 
result  of  that  case  therefore  is  not  to  adopt  the  dictum 
of  Lord  EUenborough  in  the  case  of  The  King  v.  Lufie, 
for  the  Vice-Chancellor  expressly  finds  fiiult  with  that 
dictucb,  as  applicable  to  the  case,  whilst  he  adopts  the 
principle  of  the  Banbury  Peerage  case. 

Upon  these  cases  and  these  authorities,  1  trust  I  have 
satisfied  your  Lordships  as  to  the  principle  upon  which 
this  case  ought  to  be  decided.  I  have  endeavoured  to 
inform  my  mind  upon  the  subject,  by  looking  into  it 
with  as  much  impartiality  as  I  could  exercise,  where  I 
had  no  particular  interest  I  have  been  desirous  of  as- 
certaining this  principle  correctly,  because,  until  it  is 
laid  down  to  your  Lordships'  satisfaction,  it  will  be 
highly  nugatory  to  consider  the  evidence,  for  the  evi- 
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dence  must  be  considered  with  reference  to  the  prin* 
ciple.  If  your  Lordships  are  of  the  opinion  stated, 
let  me  for  a  moment  call  your  attention  to  what  the  na- 
ture of  the  evidence  is,  and  whether,  if  you  are  to  de- 
cide upon  all  the  circumstances  given  in  evidence^  al- 
though they  do  not  amount  to  a  case  of  physical  impos- 
sibili^,  your  Lordships  can  fail  to  come  to  the  conclusion 
that  Henry  Fenton  Gardner  was  illegitimate ;  because 
that  is  the  issue  which  your  Lordships  are  now  assem- 
bled to  try. 

I  took  the  liberty  of  referring  to  a  part  of  the  argu- 
ment addressed  to  your  Lordships  by  the  Solicitor- 
General,  but  not  very  much  pressed,  because  it  did  not 
appear  necessary  to  press  it.  My  learned  friend  seemed 
to  consider  that  if  the  forty  weeks  were  exceeded,  in  that 
case  the  child  must  in  point  of  law  be  considered  as 
illegitimate ;  but  he  afterwards  receded  from  that  posi- 
tion, for  the  rest  of  his  argument  was  built  upon  the 
principle  1  have  already  stated,  abandoning  that  as  a 
position  which,  on  cooler  consideration,  he  was  of  opi- 
nion could  not  be  sustained ;  and  indeed,  that  position 
is  at  variance  with  some  of  the  cases  my  learned  friend 
himself  cited,  for  in  the  case  known  by  the  name 
of  Radwell^s  case,  to  which  my  learned  friend  referred, 
in  the  note  from  Coke  on  Littleton,  the  child  was  bom 
ten  days  after  the  expiration  of  for^  weeks  from  the 
death  of  the  husband,  and  it  was  stated  as  an  additional 
circumstance,  that  for  a  month  previous  to  the  death  of 
the  husband,  he  had  laboured  under  a  severe  disease, 
from  which  circumstances,  referring  to  the  note  of  the 
reporter,  it  was  presumed  that  the  child  was  illegitimate. 

u2 
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So  that  that  was  the  case  submitted  to  the  jury.  The 
jury  took  all  those  ikcts  into  their  consideration :  the 
state  of  the  husband  previous  to  his  death,  the  time 
oF  the  birth  of  the  child ;  and  they  came  to  the  con* 
elusion  that  the  child  was  illegidmate.  If  the  forty 
weeks  had  been  in  point  of  law  a  bar,  all  the  rest  of  the 
inquiry  would  have  been  superfluous,  and  therefore  that 
case  shews  that  this  excess  in  the  period  of  gestation, 
with  all  the  other  facts  of  the  case,  is  to  be  submitted  to 
the  consideration  of  the  jury. 

Again,  my  learned  friend  cited  the  case  of  Alsop  v. 
Stacey,  from  a  note  in  the  same  book.  That  was  a 
case  where  the  husband  died  of  the  plague,  and  the 
child  was  born  at  forty  weeks  and  ten  days  after  the 
death  of  the  husband,  and  the  child  was  declared  to  be 
legitimate,  for  it  was  said  the  period  of  the  birth  may 
by  accident  be  protracted  ten  days.  That  is  an  answer, 
therefore,  to  the  principle  that  forty  weeks  is  an  abso- 
lute bar  in  point  of  law. 

Another  case  stated  by  my  learned  friend  was  Thecar's 
case.  There  the  child  was  born  281  days  after  the 
death  of  Thecar.  The  wife  married  at  the  expiration 
of  three  weeks  after  the  death  of  her  husband,  and  was 
a  woman  of  loose  character.  If  she  had  not  married 
again,  no  doubt  the  child  would  have  been  legitimate  as 
the  child  of  Thecar^  though  the  280  days  had  been 
exceeded,  (as  I  think  the  report  states,)  by  one  day  and 
sixteen  hours ;  therefore  there  is  no  positive  rule  of  law 
upon  the  subject  The  question  was  submitted  to  the 
jury ;  they  found  the  child  the  child  of  Thecar. 

Again,  in  another  case  which  has  been  referred  to. 
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ihe  case  of  Alsop  v.  Bowtram,  reported  in  Croke  James, 
the  child  was  born  nine  days  after  the  expiration  of  the 
forty  weeks. 

We  come,  therefore,  as  I  before  stated,  to  the  ques- 
tion of  fact,  of  which  all  the  circumstances  are  to  be 
taken  into  consideration ;  and  that  being  the  case,  per- 
mit me  to  recal  to  the  recollection  of  your  Lordships 
what  are  the  facts  which  the  evidence  has  established. 
On  the  SOth  of  January  Mrs.  Gardner  was  on  board 
the  Resolution  at  Portsmouth  ;  on  the  SOth  of  January 
she  quitted  the  vessel,  went  to  the  neighbourhood  of 
Southampton,  and  immediately  afterwards  came  to 
London.  Three  witnesses  have  proved  that  she  never 
was  again  on  board  the  ship;  two  witnesses  have  proved 
that  Captain  Gardner  never  left  the  ship ;  there  was  no 
possibility  of  intercourse  between  them,  therefore,  after 
the  SOth  of  January.  The  child  was  bom  on  the  8th 
of  December,  therefore  it  was  born  in  the  middle  of 
the  eleventh  month,  that  being  Sll  days  from  the  SOth 
of  January  to  the  8th  of  December.  Now  although 
there  are  cases  which  have  been  submitted  to  the  consi- 
deration of  a  jury  and  other  tribunals,  where  the  child 
has  been  bom  more  than  forty  weeks  after  the  death 
of  the  husband,  or  after  the  possibility  of  intercourse 
with  him,  there  is  no  case  in  this  country  where  a 
child  bom  four  weeks  and  three  days  beyond  the  forty 
weeks  has  been  declared  legitimate.  There  is  no  case 
approaching  to  that  I  place  no  reliance  in  Forster  v. 
Cooke,  for  the  reasons  stated  by  one  of  your  Lordships, 
and  if  it  be  put  out  of  our  consideration,  the  case  of 
the  greatest  excess  in  which  a  child  has  been  declared 
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legitimate,  is  ten  days  after  the  expiration  of  the  forty 
weeks.  In  the  present  instance  your  Lordships  are  de- 
sired, upon  the  bold  statement  of  my  learned  friend, 
that  you  will  be  justified  in  point  of  law,  to  declare 
the  child  to  be  legitimate,  notwithstanding  the  excess 
amounts  to  four  weeks  and  three  days  beyond  the  forty 
weeks,  all  the  witnesses  agreeing  in  this,  that  the  natural 
time  is  forty  weeks,  or  280  days,  and  that  if  there  is  any 
excess  beyond  that,  it  is  a  deviation  from  the  ordinary 
established  rule  of  nature.  I  ask  your  Lordships,  sup- 
posing a  bare  simple  case  came  before  you,  supposing 
you  had  no  evidence  of  the  conduct  of  the  parties,  are 
your  Lordships  prepared  to  say  that  a  child  bom  forty- 
four  weeks  and  three  days  after  the  separation  of  the 
husband  from  the  wife  would  be  legitimate,  contrary  to 
everything  which  has  ever  taken  place  or  been  decided 
in  this  country,  contrary  to  the  express  rule  in  the  law  of 
Scotland,  and  contrary  to  the  express  rule  of  the  civil 
law,  which  is  to  be  taken  as  the  general  law  of  Europe  ? 
Having  stated  the  period  for  which  these  parties  were 
separated,  now  let  me  call  your  Lordships'  attention  for 
a  moment  to  the  conduct  of  the  female.  While  she  is 
on  board  of  the  vessel  she  writes  a  letter  addressed  to 
Mr.  Jadis,  the  contents  of  which  are  not  stated  to  your 
Lordships;  she  does  not  choose  to  direct  that  letter 
with  her  own  hand,  because,  if  by  accident  it  had  come 
under  the  view  of  Captain  Gardner,  it  might  have  ev 
cited  his  suspicion ;  she  desires  her  servant  to  direct  it; 
and  she  gives  it  to  a  person  to  take  on  shore,  in  order 
that  it  may  be  sent.  The  instant  she  parts  from  Cap- 
tain Gardner  she  follows  her  letter,  and  almost  imme- 
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diately  on  her  arrival  in  London  Mr.  Jadis  calls  upon 
ber;  obviously  sbewing  that  the  object  of  the  letter  was 
to  apprise  Mr.  Jadis  of  her  intention,  that  he  might 
have  an  opportunity  of  meeting  her.  Within  a  fort- 
night after  that  period,  according  to  the  testimony  of 
Susannah  Baker,  Mrs.  Gardner  is  found  in  the  bed- 
Tobta  with  Mr.  Jadis,  under  such  circumstances  as  to 
leave  it  impossible  to  suppose  the  act  "of  adultery  had 
not  been  then  committed.  Mr.  Jadis  was  left  in  the 
bed-room  of  Mrs.  Gardner ;  the  bed  was  then  arranged. 
Susannah  Baker  was  under  some  pretext  sent  away,  and 
when  she  returned  in  three-quarters  of  an  hour,  Mr. 
Jadis  was  gone,  and  the  bed  was  tumbled.  Can  any  one 
doubt  that  the  act  of  adultery  had  been  at  that  time 
committed  ?  From  that  period  Mrs.  Gardner  kept  up 
such  an  habitual  intercourse  with  Mr.  Jadis,  that  no 
human  being  can  doubt  they  were  living  in  a  state  of 
adultery.  At  what  period  was  this  ?  In  the  month  of 
February  and  in  the  month  of  March.  And  your 
Lordships  are  desired  to  presume  this  extraordinary 
circumstance,  that  the  husband  being  separate  from  his 
wife ;  being  absent,  at  a  distance ;  having  almost  arrived 
at  the  West  Indies,  and  the  female  herself  being  proved 
to  be  nightly  in  the  arms  of  the  adulterer,  at  the  time 
when  the  child  must  have  been  begotten  in  the  ordinary 
course  of  nature, — yet  to  presume  the  child  must  have 
been  the  child  of  the  husband  and  not  of  the  adulterer. 
I  think  that  is  a  very  extraordinary  demand  to  make 
upon  your  Lordships'  judgment.  If  I  am  entitled* 
then,  to  consider  the  conduct  of  the  parties,  which  has 
been  in  all  cases  taken  into  account,  the  House  will 
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have  to  consider,  not  the  mere  character  of  the  woman^ 
aft  in  PendreU  v.  Pendrell,  bat  the  very  acts  of  aduhery 
of  the  woman  at  the  time  when  the  husband  had  no  ac» 
cess  to  her,  and  corresponding  to  the  very  period  when 
the  child  would  be  begotten,  as  calculating  firom  the 
time  of  its  birth. 

We  have  heard  that  Susannah  Baker  is  not  entitled 
to  credit  I  see  nothing  to  impeach  her  testimony,  and 
the  most  material  part  of  it,  viz.  the  adultery,  has  been 
confirmed  by  proof  to  the  satisfaction  of  a  jury,  to  the 
satisfaction  of  the  Ecclesiastical  Court,  and  to  the  satis- 
faction of  this  House.  But  if  these  three  tribunals  were 
deceived,  there  was  a  very  easy  mode  of  meeting  the 
testimony  of  Susannah  Baker.  Mr.  Fenton  Gardner 
bad  it  in  his  power  to  produce  a  witness,  competent  to 
elucidate  every  part  of  this  inqmry.  His  counsel  might 
have  confronted  Mrs.  Gardner  with  Susannah  Baker; 
and  theur  fiiiling  to  do  so,  their  pretext  for  Mrs.  Gard- 
ner's absence,  is  a  tacit  avowal  of  their  conviction  that 
her  absence  was  absolutely  destructive  of  their  argument, 
and  of  the  cause  of  their  client — But  it  is  made  a  matter 
of  reproach  that  the  Solicitor-General  had  not  caUed 
Mrs.  Gardner.  Why  was  he  to  call  her?  He  bad 
made  out  his  case  by  other  evidence,  and  I  never  heaid 
it  used  as  a  reproach,  that  where  a  case  was  satis&c- 
torily  established,  further  evidence  was  not  called  to 
fortify  it  But  why  should  he  call  her?  Obviously 
she  would  be  a  very  unwilling  witness;  obviously  she 
would  be  desirous  of  overthrowing  his  case;  and  I  never 
yet  heard  it  charged  against  a  counsel  that  he  did  not  call 
a  witness  whose  inclination  and  mterest  were  opposed 
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to  his  dient'd  success.  But,  again,  if  he  had  called  thik 
witness,  could  she  have  been  compelled  to  answer? 
Could  she  have  been  compelled,  when  asked  whether 
she  had  committed  an  act  of  adultery,  to  answer  that 
question  ?  Certainly  not.  The  counsel,  therefore,  for 
Mr.  Alan  Legge  Gardner  are  not  to  be  blamed  for  the 
course  they  have  pursued  towards  this  lady. 

But,  my  Lords,  look  to  the  situation  in  which  the 
counsel  for  Mr.  Fenton  Gardner  were.  If  they  had 
called  this  lady,  had  she  not  every  possible  interest  in 
establishing  the  legitimacy  of  her  son  ?  What  is  the 
claim  he  is  making  ?  To  one  of  the  highest  dignities  in 
this  country;  to  the  large  estate  that  happens  to  accom- 
pany the  title.  She  must  be  desirous  of  supporting  his 
claim ;  she  has  every  interest  in  establbhing  his  legiti- 
macy. 

But  then  it  is  said  that  Mr.  Henry  Fenton  Gard- 
ner would  never  allow  his  mother  to  come  here  in  a 
case  of  this  description.  Why,  if  Mr.  Henry  Fen- 
ton Gardner  has  instructed  his  counsel  to  state  to 
your  Lordships  that,  in  addition  to  having  committed 
adultery,  she  was  committing  this  gross  and  in&raous 
fraud ;  a  fraud  upon  Mr.  Jadis,  a  fraud  upon  her  own 
son,  in  which  she  has  persevered  for  sixteen  or  eigh- 
teen years,  are  we  to  suppose  that  the  lady  is  so  very 
scrupulous  as  to  refuse  to  come  to  this  Bar,  and  to 
dear  her  own  character  ?  The  adultery  has  been  esta^- 
Uished  over  and  over  again;  nothing  could  be  added 
upon  that  head ;  but  she  had  a  very  great  interest  in 
coming  here  to  assist  her  son.  What  was  the  observa- 
tion made  by  my  Lord  Ellenborough  in  the  Banbury 
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Peerage  Case  P  <<  The  natural  witness  to  prove  the  l6gi- 
<<  timacy  of  her  son  was  Lady  Banbury.*'  Lady  Banbury 
was  not  called  as  a'  witness  at  the  investigation,  and  my 
Lord  Ellenborough  referred  to  this,  tis  a  strong  circum- 
stance, to  shew  that  the  child  was  not  the  child  of  Lord 
Banbury,  but  the  child  of  Lord  Vaux,  and  therefore 
the  reproach  cast  upon  my  learned  friend,  the  Solicitor- 
General,  for  not  calling  Mrs.  Gardner,  is  totally  un- 
founded, and  the  failure  of  Mr.  Tennant  to  call  that 
witness,  is  in  my  mind  decisive,  to  satisfy  your  Lord- 
ships that  the  facts  stated  by  Susannah  Baker  are  true, 
that  the  child  was  not,  nor  could  by  possibility  have 
been  the  child  of  Captain  Gardner,  but  was  the  child 
of  Mr.  Jadis. 

Now,  my  Lords,  let  us  proceed  a  step  further.  This 
adulterous  intercourse  continued  until  the  month  of 
July,  when  Captain  Gardner  returned  to  this  country. 
It  continued  afterwards  during  the  time  of  Captain 
Gardner's  residence  in  this  country,  up  to  the  period 
when  she  was  delivered  of  the  child  in  question.  It 
is  said  that  Captain  Gardner  knew  of  his  wife's  preg- 
nancy. My  Lords,  I  do  not  dispute  that  &ct :  it  ap- 
pears so  upon  the  evidence ;  but  what  did  the  lady  do? 
Upon  his  return  to  this  country,  she  insisted  that  no 
intercourse  should  take  place  between  them;  she  re- 
presented herself  to  be  in  such  a  state  of  health  as  that 
they  must  sleep  in  di£Perent  beds,  and  in  order  to  pre- 
vent any  intercourse,  her  maid  servant  slept  always  in 
the  same  room:  she  imagined  that  she  might  be  en- 
abled to  accelerate  the  birth  of  the  child,  so  that  it 
might  be  ascribed  to  Captain  Gardner.     What  is  the 
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evidence  upon  that  fact?  Doctor  Clarke,  ber  medical 
attendant,  advised  her  to  drive  as  much  as  possible  over 
the  rough  pavement  of  London :  she  stated  this,  and 
that  the  object  of  it,  was  to  accelerate  her  delivery. 
My  learned  friend  Mr.  Tennant  says,  this  is  not  evi- 
dence; my  Lords,  I  submit  to  your  Lordships  with  con- 
fidence, that  it  i9  evidence ;  it  is  a  declaration  accom- 
panying the  act,  and  explaining  the  reason  for  which 
the  act  was  done ;  and  it  is  clearly  evidence.  A  strange 
theory  is  resorted  to^  in  order  to  account  for  this  con- 
duct. It  is  said  to  your  Lordships  that  Mrs.  Gardner  was 
so  infatuated  with  the  love  of  Mr.  Jadis,  that  though 
she  knew  her  child  to  be  the  legitimate  offspring  of  her 
husband,  she  was  desirous  of  pretending  to  Mr.  Jadis 
that  he  was  his  son,  in  order  that  Mr.  Jadis  might,  out 
of  compassion  apd  out  of  feeling  for  herself  when  a  di- 
vorce was  obtained,  unite  himself  with  her  in  marriage. 
My  Lords,  this  is  all  destroyed  by  the  evidence  in  the 
cause;  and  even  if  it  were  not,  the  marriage  is  now 
effected,  and  she  might  have  retraced  her  steps.  If  she  i$ 
bold  enough  through  counsel  to  avow  that  to  be  the 
fact,  why  should  not  she  come  here  to  avow  it  upon  her 
oath  ?  The  evidence  clearly  shews  her  to  be  innocent  of 
any  such  design.  It  proves  that  she  had  a  strong  de- 
sire of  anticipating  the  birth  of  the  child,  that  she 
might  ascribe  the  child  to  Captain  Gardner,  and  escape 
any  imputation  of  adultery. 

She  finds  at  last,  my  Lords,  that  all  her  attempts  are 
ineffectual;  she  finds  that  the  child  cannot  be  born 
within  such  a  period  as  to  ascribe  it  to  Captain  Gardner. 
What  course  does  she  then  pursue  ?    She  says,  <<  I  am 
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«t  not  with  child,  aiid  it  is  all  a  mistake."  That  is  in  the 
evidence  of  Susannah  Baker,  and  it  is  in  the  evidence 
of  the  Honourable  Herbert  Gardner,  for  she  then  says, 
"  she  supposed  she  has  a  dropsical  complaint,  and  that 
<<it  was  a  mistake;  that  she  was  not  pregnant:"  so 
that  you  find  she  endeavours  by  every  means  in  her 
power  to  accelerate  the  delivery.  When  she  finds  she 
cannot  accelerate  the  delivery,  she  has  recourse  to 
another  expedient,  to  conceal  her  crime  from  the  eyes 
of  Captain  Gardner; — Mr.  Gardner  is  asked  ^<  when 
**  was  it  she  pretended  to  have  had  the  dropsy  ?'  and 
he  states  ^*  the  period  which  was  late  in  the  season, 
^*  after  she  bad  found  the  attempts  she  had  before  made 
« inefibctud." 

When  at  last  the  period  arrives  for  her  delivery,  how 
does  she  act  upon  that  occasion?  She  sends  for  her 
brother,  Mr.  Adderley ;  they  have  a  private  conversa- 
tion ;  and  Mr.  Adderley  goes  to  the  husband,  takes 
him  out  of  the  house,  and  keeps  him  out  the  whole  day, 
and  the  whole  of  the  following  night.  He  does  not  come 
home  till  the  next  day;  and  during  the  intervening 
period  the  child  is  bom, — the  child  is  bom  early  in  the 
morning,  and,  as  soon  as  can  be  accomplished,  is  pri- 
vately removed  out  of  the  house.  Is  it  not  obvious 
therefore  that  she  bad  endeavoured  to  conceal  her  preg- 
nancy from  Captiun  Gardner?  Sleeping  apart  from 
him,  pretending  that  she  was  not  pregnant,  getting  him 
out  of  the  way,  and  putting  the  child  out  to  nurse,  first 
in  Swallow  Street,  and  afterwards  in  Aldersgate  Street. 
But  further  than  that,  she  endeavours  to  conceal  it 
from  all  the  house,  for  one  of  the  women  states,  that 
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she  had  been  accustomed  to  make  Mrs.  Gardner's  bdd. 
It  would  not  have  been  convenient  that  she  should  have 
made  the  bed  immediately  after  the*  delivery,  for  that 
would  have  spoken;  the  nurse  makes  the  bed  with 
Susannah  Baker,  and  the  woman  is  prohibited  from  all 
access  to  the  room.  Another  circumstance:  her  linen 
had  been  usually  washed  at  home ;  it  would  not  do  that . 
the  linen  should  be  washed  at  home  during  that  period, 
it  was  all  sent  out:  so  that  the  whole  system  of  the  esta- 
blishment was  changed  for  the  purpose  of  e0ecting  this 
concealment  Captain  Gardner  cdmes  back  afterwards, 
and  it  does  not  appear  that  he  had  any  certain  know- 
ledge of  his  wife's  misconduct  till  the  April  following, 
when  he  received  the  communication  from  Davis,  the 
footman,  that  caused  an  immediate  separation. 

My  Lords,  how  does  Mr.  Jadis  act?  Two  days  after 
the  child  is  bom  he  goes  to  Alderagate  Street  for  the 
purpose  of  seeing  it,  and  he  visits  it  there  twice*  After 
Mrs.  Gardner  had  been  separated  from  her  husband 
and  had  gone  to  Bayswater,  the  child  is  brought  to  her 
there.  The  child  passes  by  the  name  of  Jadis,  is  re- 
cognized by  Mr.  Jadis,  and  calls  him  always  papa.  But 
that  is  not  all;  these  parties  are  afterwards  married,  they 
live  in  Hertfordshire  and  afterwards  in  Surrey;  the  child 
is  during  the  whole  of  the  period  called  Jadis,  and  calls 
Mr.  Jadis  by  the  name  of  papa  or  father.  He  is  put  to 
school :  by  whom  ?  By  Mr.  Jadis ;  and  we  find  him  as 
the  son  of  Mr.  Jadis,  first  at  Westminster,  and  after- 
wards at  Croydon.  So  that  during  the  whole  progress 
of  his  life  up  to  a  late  period,  he  is  considered  to  be 
the  son  of  Mr.  Jadis,  both  by  Mrs.  Gardner  and  Mr« 
Jadis  himself. 
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These  are  the  facts  of  the  case,  and  I  beg  to  re- 
mark the  similarity  they  bear  to  the  facts  in  the  Ban- 
bury case:  first,  there  was  an  improbability  of  Lord 
Banbury  being  the  father  on  account  of  his  age ; 
here  I  say  there  was  an  extreme  improbability  of  Cap- 
tain Gardner  being  the  father,  by  reason  of  his  ab- 
sence. There  the  child  was  born  in  the  house  of 
the  husband :  the  birth  concealed :  here  the  birth  was 
in  the  husband's  house,  and  was  also  concealed.  There 
the  child  went  by  the  name  of  Vaux :  here  the  child 
goes  by  the  name  of  Jadis.  There  the  mother  was  not 
examined  as  a  witness  for  the  purpose  of  proving  the 
legitimacy,  and  that  was  insisted  upon  as  an  objection 
to  their  case :  here  is  the  same  defect  in  the  evidence, 
and  consequently  the  same  imputation.  Mark,  then, 
how  similar,  in  the  principal  points,  the  circumstances 
of  this  case  are  to  the  circumstances  which  occurred  in 
the  Banbury  case.  Thus,  then  my  Lords,  it  seems  im- 
possible, as  I  say,  at  all  events  in  the  highest  degree 
improbable,  that  Captain  Gardner  could  have  been  the 
father  of  the  child;  and  I  ask,  whether,  on  a  considera- 
tion of  this  evidence,  your  Lordships  can  entertain  any 
doubt  whatever  that  it  was  the  child  of  Mr.  Jadis.  I 
put  it  upon  this  issue,  as  now  put  by  Mr.  Tennant  him- 
self, whether  your  Lordships  can  entertain  any  doubt 
that  this  was  the  child  of  Mr.  Jadis,  and  not  of  Cap- 
tain Grardner. 

There  is  a  part  of  the  evidence  to  which  I  think  it 
my  duty  to  advert ;  I  mean  the  medical  evidence,  and 
when  your  Lordships  come  to  consider  the  weight  of 
that  evidence,  you  will  find  that  it  makes  no  alteration 
whatever  in  this  case,  but  that  the  consideration  of  that 
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evidence  is  decisive  agunst.  the  claim  of  Mr.  Henry 
Fenton  Gardner;  and  I  beg  your  Lordships'  indalgence 
while  I  comment  upon  this  evidence,  which  I  feel  in  the 
discharge  of  my  duty  I  am  bound  to  do. 

First  as  to  the  principle.  The  witnesses  on  both  sides 
state  that  280  days  is  the  extreme  of  the  usual  time  of 
gestation.  This  is  not  confined  to  the  witnesses  on  the 
part  of  the  claimant,  every  witness  on  the  other  side 
states  that  the  extreme  of  the  usual  and  natural  time, 
according  to  the  ordinary  course  of  nature,  is  280  days ; 
but  then,  it  is  said,  there  may  be  exceptions,  prodigies 
may  happen.  Be  it  so ;  then  it  is  incumbent  upon  those 
who  contend  for  the  exceptions  to  make  them  out.  The 
onus  b  on  the  side  of  those  who  say  there  are  excep- 
tions. Am  I  right  in  stating, — because  I  am  desirous  of 
putting  the  question  properly  to  your  Lordships, — am  I 
right  in  stating  that  this  is  the  mode  in  which  the  ques- 
tion is  to  be  considered  on  the  medical  evidence  ?  They 
say  there  are  exceptions,  and  call  upon  us  to  consider 
this  as  a  case  of  exception,  and  therefore  the  onus  of 
proof  is  upon  them,  and  the  proof  must  be  such  as  to 
exclude  any  reasonable  doubt.  These  prodigies  will 
not  be  believed  on  secondary  evidence:  your  Lord- 
ships will  require  clear  and  decisive,  distinct  and  con- 
vincing evidence;  and  when  these  pretended  cases  of 
exception  are  examined,  it  will  be  seen  that  there 
is  nothing  established  in  that  satisfactory  way  which 
ought  to  be  the  ground  of  action  in  a  case  so  impor- 
tant as  the  present  I  say  nothing  as  to  the  cha^ 
racter  of  the  witnesses.  My  learned  friend,  Mr.  Ten- 
nant,  has  very  properly  stated  that  the  witnesses  called 
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on  the  part  of  the  claimaat  are  wiUiesses  of  great  ho? 
nour,  of  great  intelligence,  and  great  experience,  and 
that  they  state  the  result  of  their  judgment  fairly,  truly, 
and  honestly.     He  has  added  that  they  all  state  280 
days  to  be,   under   any  circumstances,   the    extreme 
period  of  gestatbn,  and  that  their  grounds  for  thb 
position  are  not  very  good,  and  he  refers  to  the  rea- 
soning of  Mr.  Clarke.     I  really  can  find  no  fault  in 
the  reasoning  of  Mr.  Clarke.     Questions  are  put  to 
the  witness,  and  he  gives  his  answers  in  the  best  man- 
ner he  is  able.      He  says,   <<  from  my   own  expe- 
<<  rience,  as  a  medical  man,  I  am  satisfied  280  days  is 
*^  the  extreme."     He  is  asked,  *^  are  there  any  cases 
"from  which  you  can  speak  to  that?    "Why"  (he 
states)    "  I  have  been  confidentially  advised  with  by 
"  persons,  who,  having  got  into  critical  situations,  have 
"  advised  with  me  for  the  purpose  of  protecting  their 
"  character.   It  was  desirable  to  them  that  the  time  of 
^  their  delivery  should  be  precisely  ascertained,  that 
**  preparation  might  be  made  for  concealment ;  they  had 
«  every  interest  not  to  mislead  pie.     I  have  acted  upon 
<<  that  presumption,  and  I  have  in  all  cases  found  that 
<*  which  I  knew  to  be  the  general  rule  confirmed." 
Surely  any  reasonable  man  would  say  that  was  very  &ir. 
<*  My  general  observation,  and  my  general  knowledge, 
"  so  far  from  being  contradicted  by  those  individual  in- 
"  stances  of  this  striking  character,    have  in  various 
<<  instances  been  materially  and  essentially  confirmed." 
Then  again,  Mr.  Clarke  says,  *<  I  have  always  found 
<<  th|it  the  time  was  never  more  than  forty  weeks  firom 
*'  th^  day  preceding  the  next  expected  menstruation, 
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<*  and  therefore  I  conclude  forty  weeks  was  the  time." 
<<  No/'  says  Mr.  Tennant,  *'  that  cannot  be  presumed^ 
<*  because  the  child  might  have  been  begotten  previ- 
"  ously."  But  Mr.  Clarke  says,  "  out  of  the  great 
<^  multitude  of  children  born,  if  the  extreme  were  not 
<*  forty  weeks,  there  would  be  a  great  number  of  m^ 
**  stances  in  which  more  than  280  days  would  elapse 
<<  from  that  particular  period ;  and  as  I  find  no  instances^ 
"  I  come  to  the  conclusion  that  280  days  is  the  extreme 
<'  term/'  I  ask  whether  that  observation  is  not  fiiir,  and 
whether  my  learned  friend's  observation  upon  his  testi- 
mony is  correct? 

Then  agdn,  an  observation  is  made  by  my  learned 
friend  on  Dr.  Blegborough's  evidence.  He  had  been 
asked  as  to  books.  He  said,  **  I  had  rather  rely  upon 
**  my  own  observation  of  facts.  It  is  not  men  of  great 
**  experience  generally  who  write  books  on  medical  sub* 
^*  jects,  they  are  in  great  practice,  and  their  time  is  very 
*<  much  occupied.  Men  of  great  intelligence  may  write 
**  books  on  medical  subjects,  but  they  are  in  general 
**  persons  not  in  so  much  practice,  and  they  must  there« 
**  fore  take  their  reports  firom  others."  My  learned 
friend  perverts  that,  and  says  Dr.  Blegborough  stated, 
that  wise  men  never  write  books;  that  was  the  phrase 
Mr.  Tennant  made  use  of.  Dr.  Bl^borough  made  no 
such  observation;  but  that  it  is  not  men  in  the  greatest 
practice  who  write  books.  These  are  some  of  the  ob« 
servations.  I  rather  take  them  as  a  sample  of  the  sort 
of  observations  on  the  evidence  of  the  witnesses.  I  call 
your  Lordships'  attention  to  these,  not  so  much  for  the 
weight  of  them,  as  for  the  sake  of  the  very  respect- 
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able  character  of  the  witnesaea  to  whose  evidence  they 
relate. 

Having,  I  trust,  satisfied  your  Lordships  that  this  is 
the  correct  principle,  that  both  parties  are  agreed,  that 
S80  days  is  (to  use  the  expression  of  one  of  the  wit- 
nesses) the  general  course  of  nature,  the  first  question 
is,  whether  they  have  made  out  any  exceptions  ?  The 
first  witness  called  for  that  purpose  is  Dr.  Granville. 
I  shall  say  nothing  to  his  disadvantage ;  but  he  intro- 
duced himself  to  the  attention  of  your  Lordships  by 
a  singular  statement,  that  he  had  waded  through  9,000 
women,  and  that  he  came  here  with  his  register  books^ 
hoping  that  he  should  be  able  to  satisfy  your  Iiord- 
ships,  as  he  had  satisfied  two  Committees  of  the 
House  of  Commons,  who  had  established  some  novel 
doctrines  in  consequence  of  their  inspection  of  those 
documents;  I  give  them  joy  of  their  conclusions.  He 
stated  that  he  had  satisfied  himself  that  a  woman  might 
go  on  to  eleven  months;  but  notwithstanding  his  alleged 
accuracy,  he  was  not  able  to  establish,  to  the  satis- 
faction  of  your  Lordships,  one  of  those  supposed  cases, 
and  he  was  reduced  at  last  to  one  case  which  he  called 
a  case  in  his  private  practice,  and  which  turned  out  to 
be  the  case  of  his  own  wife.  And  what  is  that  ease  ? 
That  was  where  a  child  was  born  ten  months  from 
the  time  when  menstruation  ought  to  have  taken  placa. 
Now  giving  Dr.  Granville  credit  for  accuracy,  this  can 
scarcely  be  deemed  a  fact  on  which  your  Lordships  can 
rely,  when  you  recollect  how  distinctly  it  has  been  stated 
by  several  of  these  witnesses,  that  menstruation  may  be 
suspended  from  a  variety  of  causes,  and  children  may 
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be  begotten  daring  that  suspension  of  menstruation. 
Dr.  Conquest  says,  "  I  think  the  evidence  connected 
^*  with  menstruation  so  uncertain,  that,  as  I  have  before 
**  stated,  I  found  my  calculaUon  more  on  the  circum- 
"  stance  of  quickening.  Women  are  constantly  be« 
<<  coming  pregnant  while  performing  the  duties  of  nurs* 
*<  ing."  In  another  part  he  says,  I  believe,  "  I  have 
^<  once  or  twice  stated  that  I  consider  all  the  evidence 
<<  connected  with  menstruation  of  so  uncertain  a  cha- 
'^  racter,  that  I  have  not  allowed  myself  to  determine 
.  «  upon  it'* 

Now,  my  Lords,  that  is  the  evidence  of  one  of  the 
principal  witnesses  called  by  Mr.  Henry  Fenton  Oard** 
ner :  he  states,  <^  that  the  evidence  arising  from  men* 
**  struation,  or  the  discontinuance  of  menstruation,  is  of 
*^  so  uncertain  a  character  that  you  can  place  no  great 
'<  reliance  upon  it**  Is  he  singular  in  that  opinion  ? 
Without  troubling  your  Lordships  with  reading  the 
particular  passages,  five  or  six  of  the  witnesses  called 
on  the  part  of  Mr.  Henry  Fenton  Gardner  depose  dis* 
tinctly  to  the  same  point ;  and  I  wish,  in  confirmation  of 
that  which  is  stated  by  them,  to  refer  your  Lordships 
to  the  opinion  of  two  persons,  whose  opinions  have  been 
quoted  in  the  course  of  this  inquiry :  1  mean  Mauriceau 
and  Haller.  The  former  is  said  to  have  been  a  man 
of  great  practical  experience  as  an  accoucheur;  he 
says,  <<  women  continually  deceive  themselves  as  to 
**  the  times  of  pregnancy  from  taking,  as  the  test  of 
^*  the  time  of  the  pregnancy,  the  appearance  or  dis- 
**  appearance  of  menstruation.'^  The  words  of  the 
ori^pnal  are,    **  ce  qui  les  trompe  ordinairement,  est 
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<<  qu'elles  croyent  Stre  grosses  depuis  le  temps  de 
<*  la  retention  de  leurs  menstrues,  les  ayant  eiies  du- 
"  rant  les  deux  premiers  mois  de  leur  grossesse,  ou' 
*<  mdme  quelquefois  plus  long  temps ;  et  d'autres  sont 
<<  pareillement  de9ues»  a'  cause  qu'elles  leur  etotent 
<<  supprimles  un  ou  deux  mois  avant  que  de  concevoir/' 
So  that  he  says  it  frequently  happens  one  or  two  months 
before  the  woman  is  actually  got  with  child,  that  is  to 
say,  before  conception  takes  place,  that  menstruation 
may  have  been  suppressed  or  discontinued ;  he  there- 
fore confirms  the  testimony  of  Dr.  Conquest,  in  stating 
it  to  be  so  unsafe  a  test,  that  you  can  place  no  reliance 
upon  iL  Again,  Haller  says,  *^  cum  sola  mensium  sup- 
<^  pressione  pro  mensura  utantur,  plusculis  nonnun* 
"  quam  mensibus  aberrant,  sive  per  graviditatem  ex- 
<*  purgationes  non  interrumpantur ;  sive  ante  concept 
*^  tionem  menses  cessaverint.'^  So  that  your  Lordships 
see,  that  according  to  the  testimony  of  Haller,  women 
are  continually  deceived,  because  menstruation  ceases 
very  often  a  considerable  time  before  conception  takes 
place ;  and  Dr.  Denman  (also  a  practical  man)  confirms 
the  same  in  his  treatise;  he  says,  *<  the  disappearance 
<<  of  the  menses  is  usually  the  first  change  which  occa- 
<<  sions  a  suspicion  of  pregnancy,  but  some  women  have 
**  conceived  who  never  did  menstruate,  or  in  whom 
*<  menstruation  had  been  interrupted  for  many  months." 
Having  laid  down  this,  as  the  principle  deduced  from 
the  evidence,  and  confirmed  by  the  authorities  to  which 
I  have  referred,  what  is  the  case  of  Dr.  Granville? 
Supposing  his  notes  and  dates  to  have  been  correct,  it 
amounts  to  nothing  more  than  this,   that  measuring 
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from  the  date  he  supposed  it  would  take  place,  the 
woman  was  not  brought  to  bed  till  ten  months.  I  think 
that  amounts  to  little  or  nothing  in  your  Lordships' 
judgment. 

The  case  of  Mr.  Sabine  is  a  case  of  thg  same  de- 
scription. 

I  come  next  to  Dr.  Conquest:  he  states  three  cases, 
and  it  is  remarkable  that  nothing  occurred  in  them 
which  he  can  state  of  his  own  knowledge;   he  says, 
'^  that  until  the  females  had  passed  the  ninth  month  he 
**  was  not  induced  to  make  any  inquiries  into  the  par- 
*^  ticulars  of  the  pregnancy;  and  it  was  only  then  that 
<^  he  began  to  investigate  the  grounds  on  which  the 
*^  opinion  of  the  female  was  founded ;"   and  he  ulti- 
mately admits,  <<  that  the  only  possibility  of  obtaining 
**  evidence  on  the  subject,  was  by  the  representations 
**  of  the   females."      There   is  nothing  therefore  de- 
cisive in  Dr.  Conquest's  evidence;  but  Dr.  Conquest 
says,  <<  I  have  read  a  great  deal  upon  the  subject,  and 
'*  can  I  bring  myself  to  doubt  what  such  men  as  Livy, 
**  and  Pliny,  and  men  of  that  character  have  said  upon 
*^  this  subject  ?'   A  man  must  certainly  be  very  fond  of 
what  was  extraordinary,  who  would  select  Pliny  and 
Livy  as  his  authorities;  they  were  undoubtedly  men 
very  fond  of  prodigies.     I  have  some  extraordinary 
passages  which  I  have  no  doubt  the  learned  Doctor  had 
been  reading,  ^^  Scuta  duo  sanguine  sudasse."   <<  Galli- 
**  nam  in  marem,  gallum  in  fceminam  sese  vertisse."  <<Has- 
**  tam  Martis  Praeneste  sua  sponte  promotam."   "  Bo- 
'<  vem  in  Sicilia  locutum."    ^*  Infantem  in  utero  matrls, 
**  in  Marrucinis,  *  lo  triumphe !'  damasse."    "  Ex  mu- 
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"  Here  Spoleti  virum  factum.'^  This  is  one  of  the  grave 
authorities  produced.  ^*  Should  I  doubt",  says  Dr. 
Conquest,  **  what  is  said  by  such  men  as  Livy  and 
<*  Pliny;"  Livy  being,  for  a  philosopher,  if  I  may  make 
use  of  the  expression  (there  behig  no  ladies  present)  one 
of  the  greatest  old  women  that  ever  lived  ^. 

My  Lords,  with  these  observations  I  pass  over  this 
evidence  of  Dr.  Conquest,  and  come  to  the  evidence  of 
Dr.  Merriman,  who  is  known  to  be  in  great  practice, 
and  it  appears  therefore  desirable  to  refer  to  him.  He 
says  there  were  three  cases  in  which  the  period 
of  gestation  was  protracted  beyond  ten  months.  I 
need  not  state  the  facts  as  they  appear  in  the  first 
statement,  for  they  are  more  particularly  referred  to 
in  the  cross-examination.  ^<  The  three  hundred  and 
**  three  days  you  have  stated,  are  calculated  from  what 
^*  period  ? — From  the  time  at  which  the  last  appearance 
**  of  the  menstruation  ceased,  from  the  termination  of 
'<  the  monthly  period.  Was  that  the  case  of  a  married 
*•  woman  ? — The  case  of  a  married  woman.  It  was 
"  three  hundred  and  three  days  from  the  cessation  ? — 
'*  Yes.  Calculating  from  the  next  period  you  would 
**  deduct  twenty-eight  days  from  that? — Certainly.  And 
**  the  intercourse  which  produced  conception  might 
**  have  been  the  day  previous  to  the  next  period  ? — 
**  That  is  possible."  Now  taking  the  facts  as  they  are 
here  stated,  supposing  the  intercourse  which  produced 
the  conception  to  have  been  twenty-eight  days  after 
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the  last  monthly  period,  that  woiild  reduce  the  tune 
to  275  days;  if  you  deduct  the  twenty-eight  days 
therefore,  it  is  five  days  short  of  the  extreme  period :  so 
that  with  respect  to  Dr.  Merriman's  instance,  if  you 
assume  that  immediately  subsequent  to  the  last  men-» 
struation  conception  took  place,  it  is  ten  months ;  but  if 
it  was  immediately  preceding  the  next  expected  men- 
struation, it  would  be  only  thirty-nine  weeks  and  two 
days.  Your  Lordships  see  how  material  it  is  to  sift 
these  examinations;  Dr.  M erriman  might  have  reported 
this  to  some  gentleman  who  was  writing  a  book  upon 
the  subject,  and  that  gentleman  might  have  said  Dr« 
Merriman  stated  upon  his  own  authority  a  case  he  had 
known  of  conception  after  ten  months. 

Then  with  respect  to  the  next  case,  Dr.  Merriman  is 
asked,  **  the  one  of  forty-two  weeks  and  two  days,  was 
*^  that  the  case  of  a  married  woman  also? — Yes.  In 
**  that  case  you  were  not  called  in  till  a  short  time 
*^  before  the  woman  expected  to  be  delivered? — A  few 
^  months,  two  or  three  months  before.  The  forty-two 
**  weeks  and  two  days  in  that  case  are  also  calculated 
**  from  the  period  when  the  menstruation  ceased  ? — Yes. 
<<  So  that  if  the  intercourse  which  produced  the  child 
**  had  taken  place  precisely  in  the  middle  between  the 
**  two  menstruations,  it  would  have  been  a  period  of 
**  forty  weeks  ? — Exftctly  so.  Which  is  all  in  the  re- 
^^  gnlar  and  natural  course  of  things? — Which  is  all  in 
<<  the  regular  and  natural  course  of  things.  The  first 
^<  was  also  the  instance  of  a  married  woman  living  with 
**  her  husband  ? — Yes.  The  calculation  is  made  on  the 
<*  same  principle  there  also  ? — Precisely  so.    What  was 
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^' the  number  of  days?— Three  hundred  and  nine 
^*  days."  So  that  as  to  the  second  case,  he  states,  this 
being  the  case  of  a  married  woman  sleeping  every  night 
with  her  husband,  if  it  took  place  halfway  between  the 
two  periods  it  would  have  been  in  the  regular  course  of 
nature. 

The  third  case  is  of  the  same  nature.  I  have  taken 
them  in  the  inverse  order.  <<  The  first  was  also  the  in* 
^  stance  of  a  married  woman  living  with  her  husband  ? — 
<<  Yes.  The  calculation  is  made  on  the  same  principle 
••  there  also  ? — Precisely  so.  What  was  the  number  of 
<<  da}rs? — Three  hundred  and  nine  days.  Menstruation 
<<  ceased  on  the  7th  of  March,  and  you  calculated  from 
<*  the  8th  of  March  your  809  days  ?— I  calculated  from 
^^  the.  8th  of  March,  because  the  lady  said  there  were 
*'  particular  reasons  which  led  her  to  believe  that  she 
<<  fell  with  child  on  the  8th  of  March :  she  was  a  very 
**  virtuous  modest  woman,  and  it  did  not  become  me  to 
^  ask  what  her  particular  reason  was.  Though  a  very 
^  virtuous  modest  woman,  she  was  still  living  with  her 
**  husband  ? — Yes.  And  though  a  very  virtuous  and 
**  modest  woman  she  might  have  had  intercourse  with 
*<  her  husband  subsequently  ?— Yes ;  and  therefore  she 
<*  had  no  reason  to  conceal  any  fact  from  me.  How 
**  soon  did  you  see  her  after  the  8th  of  March  ? — I  am 
*<  not  sure  whether  in  October  or  November.  You  saw 
^  her  at  a  long  interval  .after  the  supposed  cause  of  con-> 
•*  ception  ? — Certainly.*'  Then  he  is  asked»  "  If  you 
**  were  to  take  the  twenty-eight  days,  the  Interval  be- 
**  tween  the  two  menstruations,  from  the  whole  number 
<<  of  days,  it  would  be  all  in  the  ordinary  course  of 
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<*  things  ? — It  would  then  exceed,  by  a  few  days,  forty 
*^  weeks.  By  only  one  or  two  days  ? — One  day.^^  So 
that  if  you  were  in  that  case  to  suppose  the  conception 
to  have  taken  place  the  day  previous  to  the  next  expect- 
ed menstruation,  the  time  will  have  been  exceeded  only 
by  one  day.  That  is  the  evidence  of  a  most  respectable 
witness,  Dr.  Merriman,  and  so  far  from  the  cases  to 
which  he  refers  establishing  the  exception,  they,  so  far 
as  they  go^  operate  directly  the  other  way. 

I  am  sorry  to  detain  your  Lordships,  but  it  appears 
to  me  necessary,  in  a  case  involving  such  important 
consequences,  that  I  should  comment  upon  the  evidence 
of  the  witnesses  called  to  prove  these  prodigies.  If 
prodigies,  they  are  to  be  established  by  clear  and  satis- 
fiictory  evidence ;  they  are  all  out  of  the  course  of  na- 
ture ;  let  us  see^  then,  whether  they  are  proved  by  satis- 
factory evidence.  Dr.  Henry  Davis  is  next  called :  he 
has  practised  midwifery  upwards  of  twenty  years,  and 
he  is  asked,  *^  Without  inquiring  into  the  ordinary  time 
**  of  gestaUon,  of  which  we  have  heard  so  much,  in 
^'  your  experience  have  you  known  any  case  of  any  ex- 
**  traordinarily  protracted  gestation  P — In  my  experience. 
^  I  have  not,  except  in  one  instance,  and  then  I  was  led 
*<  to  believe  it  was  owing  to  some  mistake  of  the  pa- 
« tient.'' 

We  then  come  again, — and  he  ia  a  most  important 
witness, — ^to  the  evidence  of  Dr.  Granville.  Objection^ 
had  been  made  to  his  testimony,  because  the  instances 
he  produced  were  some  of  them  not  in  his  handwriting, 
and  some  entered  from  the  books  of  others.  Your 
Lordships  were  of  opinion  the  evidence  was  not  legal. 
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and  Dr.  Granville  was  called  to  supply  those  defedSf 
and  be  gave  evidence  to  a  considerable  length.  Objec« 
tions  were  made,  which  were  allowed  by  your  Lordships^ 
and  the  result  was,  that,  on  his  second  examination,  Dr, 
Granville  gave  no  evidence  which  was  admitted  by  your 
Lordships.  On  his  third  examination — I  will  take  the 
two  together — he  says,  <*I  now  have  a  case  ofa  very  ex- 
<<  traordinary  kind,  for  I  have  a  witness,  Mary  Parker, 
<*  whom  I  will  produce  before  your  Lordships ;  she  is 
*<  now  in  a  state  of  pregnancy,  and  she  has  gone  with 
*^  her  child  a  period  of  eleven  months,  and  I  cannot  be 
«<  deceived/'  Now  the  evidence  of  Mary  Parker  is 
very  conclusive  on  the  subject,  and  shews  how  import* 
ant  it  is  to  adhere  to  the  rules  of  evidence.  A  noble 
Lord  interposed  in  the  course  of  the  inquiry,  and  said, 
<<  All  these  deductions  may  be  very  good,  but  let  us 
*<  know  that  the  &cts  are  established  by  legal  evi« 
**  dence'^;  and  thereupon  it  was  that  my  learned  frieud, 
the  Solicitor-Creneral,  and  myself,  on  the  part  of  the 
Crown,  urged,  that  they  must  establish  the  facts  before 
they  drew  their  conclusion.  In  consequence  of  that  ob» 
jection  this  witness  was  called:  and  now  let  me  call 
your  Lordships'  attention  to  the  evidence  of  Mary  Par- 
ker. When  she  was  produced  at  the  bar  she  appeared 
to  be  with  child.  She  was  asked,  <<  Are  you  at  present 
•*  in  a  state  of  pregnancy? — Yes.  How  long  have  you 
<*  been  in  that  state  ? — I  think  nearly  about  eleven 
<<  months."  Here  was  a  case  of  eleven  months'  gesta. 
tion,  which  Dr.  Granville  was  prepared  to  state  as 
one  which  had  occurred  under  his  own  observation. 
The  fact  was,  she  was  suckling ;  during  the  period  of 
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suckling  an  appearance  took  place ;  that  appearance  was 
not  renewed  again  the  next  month,  but  at  the  expuration 
oF  the  second  month  the  child  did  not  suck,  and  the 
woman  therefore  gave  over  suckling.  Nearly  nine  months 
elapsed  from  the  period  ofher  giving  over  suckling :  how 
did  she  reckon  then  ?    **I  had  an  appearance  eleven 
*^  months  ago ;  I  had  no  appearance  the  month  after  that, 
<<  and  as  nine  months  had  elapsed  since  that  time,  I  add 
<<  the  nine  to  the  two,  and  I  have  been  in  a  state  of  preg- 
^*  nancy  for  eleven  months."    Upon  this  she  was  subject- 
ed to  a  further  cross-examination,  and  your  Lordships 
will  see  how  the  story  tells.     *^  Are  you  able  to  state 
^*  when  it  was  that  that  last  appearance  took  place  ?-* 
''  Yes ;  it  took  place  the  latter  end  of  this  month  twelve- 
**  month.    The  latter  end  of  July  in  last  year  ? — ^Yes. 
'^  (By  a  Lord)  Did  that  appearance  take  place  during 
^*  all  the  time  you  were  suckling? — No,  only  that  once; 
<^  that  was  all.    You  continued  suckling  afterwards  ? — 
**  Yes.    And  it  did  not  take  place  again  ? — No.    Dur« 
^*  ing  the  time  you  were  suckling,  were  you  ever  as 
*•  women  usually  are  ? — Only  that  once.     When  was 
<*  that?— The  latter  end  of  July  last  year.    Afi«r  that 
<*you  continued  suckling? — ^Yes,  till  the  doctor  who 
**  attended  this  little  girl  said  it  was  the  milk  that  made 
♦*  the  little  girl  very  ill.     And  then  you  left  off? — Yes. 
**  The  milk  made  your  little  girl  very  ill  just  nine  months 
•*  ago  ? — ^Yes.    And  then  you  left  off?— Yes.    Did  you 
**  yourself  feel  at  all  different  just  about  that  time  ? — 
**  Yes,  and  so  my  mother  thought  the  same,  from  my 
'^  appearance.    How  did  you  feel  ? — I  felt  just  the  same 
<<  as  I  did  with  my  first  child."    So  that  the  first  thing. 
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that  struck  her  was  that  her  child  turned  sick,  which  it 
would  do,  in  all  probability,  from  the  conception:  it  does 
not  appear  that  that  was  longer  than  nine  months  before 
her  appearance.  Here  your  Lordships,  I  am  sure, 
must  feel  that  it  is  very  happy  that  we  have  cases  of  this 
kind.  Dr.  Granville  says,  **  I  have  a  clear  case  of 
«  eleven  months ;  I  will  prove  it  from  ray  register.'* 
That  appeared  certainly  upon  the  registers  when  they 
were  produced.  The  witness  is  called  herself,  and  on 
her  examination  the  whole  calculation  is  overturned, 
and  there  is  nothing  to  satisfy  any  reasonable  mind  that 
she  had  gone  more  than  nine  months  with  child.  Do 
not  your  Lordships  see  the  absurdity  of  relying  upon 
such  cases  to  assist  the  calculation,  and  the  necessity  of 
examining  into  the  cases  stated  by  medical  men  ?  And 
it  would  be  dangerous  to  adopt  their  inferences  without 
minute  inquiry.  It  is  the  character  of  some  men  to 
adopt  extraordbary  conclusions,  rather  than  to  examine 
into  the  extraordinary  appearances  which  afford  them 
amusement  and  pleasure.  • 

The  next  witness  is  Dr.  Richard  Denison;  he  is 
asked,  <<  What  do  you  call  the  natural  time  of  gesta- 
**  tion  ? — Nine  calendar  months,  or  280  days.''  <*  On 
**  what  do  you  ground  your  judgment  that  she  exceeded 
"  the  natural  time  of  pregnancy  ?" — he  having  stated 
one  case— <<  From  the  account  she  gave  me  of  the  ex- 
^  pected  time  of  her  labour.  What  account  did  she 
«  give  you  ? — That  she  expected  about  the  middle  of 
*^  such  a  month.  Did  you  examine  her  in  order  to  see 
^<  whether  the  ground  of  her  opinion  was  a  just  one  P — 
**  Not  particularly,  because  I  had  no  reason  to  doubt 
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<<  her  accuracy  any  more  than  that  of  any  other  patient 
*<  Did  you  ask  no  question  as  to  other  circumstances, 
**  which  would  have  guided  your  own  judgment  ? — It  is 
<<  not  a  common  thing  to  do  so :  when  a  lady  comes  to 
<<  me,  I  ask  when  she  expects  to  be  confined,  and  I 
**  make  a  memorandum  of  it  Do  you  find  women  very 
*'  often  mistaken  ? — Decidedly,  that  they  miscalculate  fire- 
<*  quently  a  fortnight ;  a  fortnight  or  three  weeks  is  not 
<<  unusual/'  As  a  proof  that  this  case  of  Dr.  Denison*s 
amounts  to  nothing,  when  it  comes  to  be  examined,  his 
own  admission  is  quite  sufficient  when  he  says,  <^  I  find 
<<  women  frequently  miscalculate,  and  I  knew  nothing  but 
<<what  she  represented  herself." 

Dr.  Hopkins  states  two  cases ;  and  I  beg  your  Lord-> 
ships'  particular  attention  to  the  evidence  of  Dr.  Hop- 
kins. He  says,  **  There  was  an  extraordinary  case  oc* 
<<  curred,  it  was  not  within  my  own  knowledge,  but  my 
<*  father  was  an  accoucheur,  and  he  told  me  this  case 
«  early  in  life,  shewing  me  that  it  was  an  absurd  notion 
<<  that  women  could  not  go  more  than  nine  months : 
<<  that  case ",  he  says,  "  is  most  conclusive."  Thus 
it  appeared  on  Dr.  Hopkins's  statement.  After-^ 
wards,  however,  the  lady  appeared  at  yoi^r  Lordships' 
bar — they  could  not  discover  her  in  the  first  instance, 
but  they  made  a  search,  and  they  produced  Mrs. 
Mitchell,  the  wife  of  a  purser  in  the  navy,— and  she 
gave  this  extraordinary  evidence:  I  ^as  married  at 
sixteen  to  Mitchell,  a  purser  in  the  navy;  my  hus« 
band  came  up  from  Plymouth;  he  was  with  me  a 
fortnight,  and  left  me  on  the  6th  of  June,  1798.  It 
is  suggested  that  it  is  a  long  time  to  remember  this-^ 
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^  Oh)  I  recollect  it  perfectly ;  I  am  quite  certain  he  was 
<<  with  me  a  fortnight,  and  left  me  again  on  the  6th  of 
"  June,  and  the  vessel  afterwards  went  to  Cork.'*  She 
is  asked  by  one  of  your  Lordships,  <*  When  did  you 
'*  first  menUon  this  extraordinary  circumstance  of  the 
**  child  being  not  bom  till  ten  months  ?'  and  she  says, 
<<  I  did  not  mention  it  for  a  long  time,  but  when  my 
*<  daughter  was  of  age,  I  mentioned  it  to  her.  I  did 
*<  not  think  it  delicate  to  mention  it  to  her  before  that, 
^*  and  I  never  talked  of  it  afterwards."  So  that  your 
Lordships  see  that  this  conclusive  case,  upon  investiga- 
tion, turns  out  to  be  a  case  reported  by  a  woman,  who 
never  mentioned  the  extraordinary  circumstance  to  any 
one  till  twenty«one  years  afterwards.  Your  Lordships 
would  be  led  to  take  this  as  conclusive  evidence  that  she 
had  gone  ten  months  with  child.  But  she  told  us  the 
name  of  the  vessel,  the  Galatea,  on  which  we  directed 
inquiry  to  be  made,  and  we  had  the  Oalatea^s  muster 
and  the  log.  There  are  two  musters,  one  being  a 
muster  kept  as  a  check  by  the  officers  in  the  dock-yard, 
who  pledge  their  accuracy.  I  apprehend  that  it  was  the 
du^  of  this  man,  who  was  purser  of  the  ship,  to  muster 
the  vessel,  and  he  was  himself  mustered  regularly.  On 
the  ist  of  June,  when  this  woman  said  he  was  in  Lon- 
don, he  was  on  board ;  on  the  4th  of  June,  when  this 
woman  said  he  was  in  London,  he  was  on  board ;  and 
he  was  regularly  mustered  during  the  whole  of  the 
month  of  May  and  the  month  of  June.  Your  Lord- 
ships know  very  well  that  if  a  person  is  absent  from  a 
vessel  when  the  vessel  is  mustered,  there  is  a  record — a 
minute— made  of  his  absence,  of  the  ground  of  his  ab- 
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sence,  and  of  the  place  to  which  he  is  gone.  Captain 
Byng,  now  Lord  Torrington,  who  commanded  the  ye&* 
sel,  had  been  absent,  and  that  was  regularly  entered ; 
other  persons  had  been  absent  on  account  of  sickness, 
and  they  were  all  regularly  entered;  but  there  was  no 
entry  whatever  of  Mr.  Mitchell  having  been  absent  in 
the  month  of  May,  or  the  month  of  June,  though  it  was 
stated  by  this  woman  that  this  man  was  in  London, 
folded  in  her  arms,  fourteen  days  in  the  latter  end  of 
the  month  of  May,  and  the  first  week  in  June;  and 
eight  times  in  each  month  this  man,  Mitchell,  actually 
signed,  with  his  own  hand-writing,  the  muster^book 
and  other  documents  on  board  that  vessel :  so  that  your 
Lordships  see  how  little  reliance  is  to  be  plaoed  upon 
the  &cts  stated,  from  which  the  conclusions  are  drawn, 
when  you  examine  into  this  most  conclusive  case,  stated 
by  Dr.  Hopkins  to  have  been  communicated  to  him  by 
his  &ther,  and  which  let  in  that  flood  of  knowledge  of 
which  he  has  since  availed  himself. 

Now,  my  Lords,  as  to  the  fact  Dr.  Hopkins  states  to 
have  fallen  within  his  own  knowledge,  it  is  really  mar- 
vellous how  every  one  of  these  cases  is  open  to  observa* 
lion,  and  bow  little  conclusive  they  are  when  used  for 
the  purpose  of  establishing  this  exception  to  the  law  of 
nature.  He  states  that  he  was  called  in  in  the  month 
of  December — I  beg  your  Lordships  to  remark  that 
date'*^^^  I  observed  the  abdomen  very  much  enlarged, 
^  and  from  every  appearance  it  was  a  four  months'  ges« 
*<  tatton«"  So  that,  judging  merely  from  the  extension 
of  the  abdomen,  which  is  different  with  different  women 
at  different  periods,  he  thought  she  had  gone  four 
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months.  The  child  was  born  on  the  4th  of  June.  He 
did  not  tell  us  the  period  in  the  month  of  December 
that  he  was  called  in :  if  he  was  called  in  on  the  2dd  or 
24th  of  December,  there  would  be  nothing  remarkable  in 
the  circumstance ;  it  would  be  within  the  time — <*  I  was 
<*  called  in  in  the  month  of  December ;  a  child  was 
<<  bom  on  the  4th  of  June."  Supposing  he  was  called  in 
in  the  latter  end  of  December,  it  was  merely  a  nine 
months'  gestation^  but  if  it  was  in  the  early  period  of 
December,  his  conclusion  from  her  appearance,  which 
is  admitted  by  himself  not  to  be  a  decisive  test,  was, 
that  it  was  a  ten  months'  child.  I  apprehend  this  case 
stated  by  Dr.  Hopkins  is  entitled  to  no  weight,  and  can 
carry  conviction  to  the  mind  of  no  individual  whatever. 

My  Lords,  it  appears  to  me  that  the  evidence  of  Mr. 
Hawkes  is  entitled  to  but  little  attention.  His  distinc- 
tion between  male  and  female  gestation,  and  his  observ- 
ations on  the  relative  numbers  of  male  and  female 
births,  are  contrary  to  the  experience  of  every  other 
practitioner. 

Then  Dr.  Blundell  is  called ;  he  is  a  most  respectable 
man,  and  has  had  considerable  practical  experience, 
and  he  gives  us  one  instance  where  a  woman  went  more 
than  nine  months.  He  says  he  was  called  in  about  a 
fortnight  after  the  supposed  impregnation  took  place^ 
and  from  the  conversation  he  had  with  the  womaOi 
and  from  her  appearance,  he  conceived  she  was  preg* 
nant,  and  if  so,  he  says  the  period  exceeded  ibrty  weeks. 
Now  I  beg  your  Lordships'  attention  to  dates :  on  the 
21st  of  November  he  was  called  in;  the  child  was  bom 
on  the  2Sd  of  August,  an  interval  of  287  days ;  take  the 
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on  the  first  impression  it  appears  to  have  been  a  fort- 
night He  was  called  in  a  fortnight  after  the  woman 
supposed  she  was  impregnated,  <^and  from  her  appear- 
^*  ances  and  declarations,"  he  says,  ^'  I  think  she  was  with 
*^  child;  but  she  was  a  married  woman,  living  during  that 
^  fortnight  with  her  husband,  and  there  was  nothing  to 
<<  shew  that  the  impregnation  did  take  place  in  the  in- 
*^  terval/'  If  it  had  taken  place  at  seven  days,  instead  of 
fourteen,  it  is  all  in  the  regular  course  of  things,  and 
does  not  exceed  the  280  days ;  therefore  Dr.  Blundell'*s 
case  amounts  to  nothing.  And  supposing  you  had,  in 
one  instance,  evidence,  so  decisive  as  to  leave  no  doubt 
upon  your  minds  of  a  case  of  gestation  seven  days  be- 
yond the  280  days,  would  that  lead  your  Lordships  to 
say  that  gestation  may  be  protracted  four  weeks  and 
eleven  days,  that  is,  nearly  to  the  middle  of  the  eleventh 
month,  the  period  necessary  to  establish  the  legitimacy 
in  the  present  case  ?  I  apprehend  your  Lordships  will 
never  come  to  such  a  conclusion. 
.  Dr.  Power  is  I  think  the.only  remaining  witness,  ex- 
cept the  female  witnesses,  whom  I  shall  dispose  of  with 
a  very  few  words.  Dr.  Power,  your  Lcncdships  will  re- 
collect, read  not  a  very  pleasing  lecture  at  your  Lord- 
ships' bar  on  the  subject  of  midwifery.  Your  Lord- 
ships will  find  that  the  whole  of  his  cases  proceed  upon 
the  representation  of  &cts  by  females,  and  I  think  I 
have  satisfied  you  that  not  the  slightest  degree  of  re- 
liance can  be  placed  upon  conclusions  formed  upon  such 
principles;  for  the  only  cases  deserving  of  particular  at- 
tention, where  we  had  the  testimony  of  the  females 
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Parker,  and  Dr.  Hopkins's  case  of  Mrs.  Mitchell,  and 
"when  we  come  to  examine  the  facts,  we  find  that  there 
is  no  foundation  for  the  elaborate  oondasions  that  have 
been  drawn  from  them.  Dr.  Power  states  it  m  the  same 
way :  ^*  Do  you  know  any  instance  of  gestation  having 
**  been  materially  protracted  beyond  the  ordinary  period? 
«« — As  far  as  I  can  draw  an  inference  from  facts  comma* 
**  nicated,  I  have  known  cases.  When  you  say,  or  when 
<<  you  said  before,  you  had  known  instances  of  gestation 
*<  being  proti*acted  beyond  the  ordinary  period,  you  caU 
**  culated  the  period  from  some  &ct  communicated  to 
«  you  by  the  woman,  was  that  so? — Certwily ;  I  can- 
**  not  calculate  it  from  any  other  circumstance.  That 
*^  fiict  is  from  the  menstruation,  or  the  period  of  quick- 
<<  ening? — I  think  I  may  say  another  ground.  As  com- 
^municated  by  the  woman? — As  communicated  from 
^<  the  woman ;  ^only  from  those  points,  of  course :  I 
^^  think  I  have  seen  a  case  in  which  labour  has  appa^ 
<<  rently  come  on,  if  not  commenced,  at  what  the  woman 
^  has  believed  to  be  her  proper  time,  and  it  has  been 
<*  postponed  nearly  a  month  after  that  time.  The  com^ 
^  munication  from  the  woman  must  have  been  as  to  the 
*<time  when  she  expected  it? — ^The  woman  believed 
<<  herself  at  her  full  period."  That,  my  Lords,  is  really 
the  whole  foundation  for  the  inference,  and  your  Lord* 
ships  will  find  that  he  goes  on  with  some  further  ob- 
servations :  **  Is  it  not  common  for  women  to  be  mis- 
^*  taken  as  to  the  time  they  expect  ? — I  believe  it  is  not 
'*  uncommon.  Is  it  not  common  ? — It  is  not  uncom- 
*^  mon."    So  that  his  whole  inference  arises  from  fiicts 
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stated  to  him  by  women,  as  to  the  time  when  they  last 
menstruated,  and  the  still  more  uncertain  test,  as  to  the 
time  when  they  quickened,  in  ndiich  they  may  be  most 
mistaken,  and  which  varies  from  twelve  to  fifteen  weeks; 
It  is  from  these  fiu:ts  Dr.  Power  draws  his  conclusion, 
that  the  period  of  gestation  may  be  protracted  more 
than  nine  months*  This  is  the  sort  of  evidence  upon 
which  they  seek  to  establish  thb  prodigy — ^this  deviation 
from  the  ordinary  course  of  nature. 

I  have  now  gone,  my  liords,  through  the  whole  of  the 
medical  evidence  which  appears  to  me  of  importance. 
There  were  some  females  examined  at  your  Lordships^ 
bar,  but,  as  it  seems  to  me,  there  is  only  one  which  will 
require  any  particular  commentary,  and  that  is  Mary 
Summers :  I  will  tell  your  Lordships  why :  she  stated 
that  she  quickened  about  the  Christmas  week ;  she  says 
upon  going  home  with  a  basket  of  linen  she  quickened, 
and  that  child  was  not  bom  until  the  4th  of  August 
Now  if  that  were  so,  that  was  a  case  undoubtedly  of 
protracted  gestation ;  but  she  was  asked  questions  on 
cross-examination  that  put  an  end  to  the  case  entirely : 
'^  You  had  been  working  hard,  and  were  carrying  home 
'*  a  basket  of  linen,  and  you  fitinted,  and  were  carried 
•^  into  a  house  P — Yes ;  and  I  supposed  at  that  time  that 
^  I  had  quickened.  And  six  weeks  after  that,  you  first 
*<  felt  the  child  to  move  within  you  ?^  Strongly.  Will 
^  you  swear  you  ever  felt  the  child  to  move  before  that?' 
*^  —-No  fiirther  than  a  little  fluttering.*^  Now,  my 
Lords,  if  the  child  did  not  quicken  until  six  weeks  after 
Christmas,  there  is  nothing  to  take  it  out  of  the  ordi*^ 
nary  course  of  nature.    I  will  read  to  your  Lordships 
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that  part  of  the  cross-examination  to  which  I  refer: 
<<  This  child  born  eleven  years  ago,  that  quickened 
^  about  Christmas,  had  you  some  time  afterward  any 
<<  feeling  about  that  child  of  the  same  kind  ? — I  had. 
«  When ;  how  soon  after  ? — For  a  week  after.  Had 
<<  you  after  that  ? — No,  I  cannot  say  that  I  had.  Did 
*<  you  take  notice  of  the  child  moving  afterwards  ? — I 
^  did  feel  a  fluttering,  as  I  always  did.  You  feel  a 
<<  child  move  by  putting  your  hand  upon  the  person ; 
^^  can  you  take  upon  you  to  say  you  felt  the  child  move 
^  so  soon  after  that  ? — I  cannot  How  soon  after 
<<  Christmas  did  you  feel  the  child  move  ? — To  the  best 
**  of  my  knowledge,  I  would  not  wish  to  say  nearer  than 
'<  about  six  weeks  that  I  felt  it  most  strongly.  You  do 
<<  not  mean  to  say  you  ever  felt  the  child  move  before 
<<  that,  though  you  felt  this  fluttering? — I  cannot  say 
^  that  I  did,  any  more  than  a  fluttering.  What  were 
<<you  doing  when  you  felt  that  fluttering? — I  was  in 
^*  the  habit  of  going  out  washing,  and  I  rather  thought 
*<  I  felt  a  pain  in  my  side.  It  was  hard  work  ? — ^Yes. 
<<  Had  you  been  washing  several  days  ? — ^Yes ;  I  used 
•*  to  work  very  hard.  Were  you  carrying  home  any 
<<load? — ^Yes;  I  had  a  basket  of  linen,  and  going 
*^  across  the  road  I  feinted  away.  You  had  been  work- 
^  ing  hard,  and  were  carrying  home  a  basket  of  linen, 
*<and  you  feinted,  and  were  carried  into  a  house? — 
<<  Yes ;  and  I  supposed  at  that  time  that  I  had  quickened. 
<*  And  six  weeks  after  that  you  felt  the  child  move 
"  within  you  ? — Strongly.  Will  you  swear  that  you 
"ever  felt  the  child  move  before  that? — No  further 
"  than  a  little  fluttering.    Did  you  put  your  hand  upon 
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^  your  person,  and  feel  the  child  move  ? — No,  I  cannot 
«  say  that  ^  did."  That,  my  Lords,  is  the  whole  of  the 
cross-examination  on  that  point  to  which  it  is  material 
for  me  to  direct  your  attention.  So  that  your  Lordships 
perceive  this  woman  had  been  working  hard  for  several 
days ;  that  carrying  home  a  basket  of  linen  she  fainted^ 
and  felt  a  fluttering,  which  is  no  proof  that  the  child 
quickened.  She  is  pressed,  to  know  when  she  felt  the 
child  move,  and  she  says  she  cannot  say  nearer  than 
about  six  weeks  afterwards,  which  would  carry  the  time 
c^  quickening  from  Christmas  to  the  1st  of  Februarys 
and  the  child  was  bom  on  the  4th  of  August ;  so  that 
everything  is  in  order.  ; 

-  With  respect,  my  Lords,  to  the  testimony  of  the 
other  female  witnesses,  it  amounts  to  nothing ;  all  they 
say  is,  that  they  went  for  ten  months,  calculating  from 
the  period  of  menstruation.  Supposing  them  to  be  Ac- 
curate in  their  dates,  which  is  giving  them  great  credit 
ibr  their  recollection  (for  I  think  one  woman  speaks  of 
a  child  forty  years  ago),  it  amounts  to  nothing  more 
than  this,  that  they  were  mistaken  in  their  calculations; 
judging  from  the  period  of  menstruation,  they  were  de- 
ceived. I  will  give  your  Lordships  a  specimen  or  two, 
that  I  may  not  be  supposed  to  misrepresent  the  ei&ct 
of  this  part  of  the  evidence.  Mary  Ann  Farrell  is  exa- 
mined ;  she  is  asked,  *^  What  period  do  you  assign  for 
**  the  conception  of  that  child  ?^— The  ISth  of  June  last 
^  year.  What  reason  have  you  for  fixing  on  the  18th 
^  of  June  as  the  period  from  which  you  da^  ? — What 
^  I  have  always  gone  by  with  my  other  children.''  It  is 
the  same,  my  Lords,  with  respect  to  the  other  female  wit* 
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nesses  in  a  better  condition  of  lite,  and  therefiMne  it  is  that 
I  wish  to  refer  your  Lordships  to  the  evidence.  Mrs* 
Frances  Ann  Jackson,  having  stated  that  she  considereU 
she  had  gone  ten  months  with  child,  she  is  asked,  <*  ho€k^ 
^*  ing  at  the  notes^  have  the  goodness  to  state  the  first 
<<  note  you  have  made. — The  24th  of  September  1823. 
*^  Have  the  goodness  to  state  the  meaning  of  that — The 
«  lime  when  I  was  last  regular.  When  was  the  date  of 
«  the  birth  ? — The  22d  of  July.  Is  there  any  note  made 
<<  of  the  time  when  the  child  quickened,  as  it  is  termed  ? 
«  — No."  So  that  if  you  calculate  from  the  period 
when  she  was  last  regular,  the  24th  of  September  182S, 
to  the  period  of  the  birth  of  the  child,  there  are  ten 
months,  but  if  you  take  off  twenty-eight  days,  the  pe- 
riod when  the  next  menstruation  would  commence,  it  is 
reduced  to  the  ordinary  period  of  nine  months. 

I  trust  I  have  satisfied  your  Lordships  that  nothing 
like  the  establishment  of  this  prodigy  has  been  made 
out  by  Mr.  Fenton  Gardner ;  and  if  not,  we  ih&k  come 
back  to  the  general  rule,  admitted  to  be  the  rule  of  na- 
ture by  the  witnesses  on  both  sides,  namely,  that  S80 
days,  according  to  the  ordinary  course  of  nature,  is  the 
extreme  of  the  time  of  gestation  with  a  female  of  the 
human  species. 

It  is  unnecessary  then  for  me,  having  confuted  these 
supposed  exceptions,  or  at  least  having  satisfied  your 
L<»rdships  that  the  evidence  which  has  been  adduced  to 
establish  them  cannot  be  satisfectory  to  the  mind  of  any 
reasonable  man ;  it  is  unnecessary  for  me  to  go  over 
the  case  agaui,  or  to  do  more  than  simply  call  your 
Lordships'  attention  to  the  fact,  that  here  are  three 
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hundred  and  eleven  days  which  have  elapsed,  from  the 
period  of  separation  of  the  husband  and  the  wife,  to* 
the  birth  of  the  child.  I  do  not  say  that  it  is  impos- 
sible, he  might  be  the  father  of  the  diild,  for  to  make 
use  of  an  expression  used  by  one  of  the  witnesses, 
<<  to  know  what  is  impossible  in  nature,  I  must  know 
<*all  nature;"  but  courts  of  justke  do  not  speculate 
upon  things  which  by  possibility  may  exist;  they  pro- 
ceed according  to  the  evidence  that  is  consistent  with 
the  ordinary  and  established  rules  of  nature,  and  un- 
less it  could  be  shewn  in  this  particular  case,  there: 
was  some  reason  for  supposing  that  those  established 
rules  of  nature  had  been  deviated  from,  even  if  there 
w^re  no  evidence  as  to  die  conduct  of  tl)e  female,  your 
Lordships  would  hesitate  before  you  came  to  the  con-' 
dnsion  that  this  was  a  child  of  Captain  Gardner.  But 
why  should  you  do  so^  when  you  find  that  within  the  or- 
dinary period  of  gestation  she  was  in  the  arms  of  an  adul- 
terer capable  of  begetting  a  child,  and  she  capable  of 
bearing  it?  When  you  try  this  case  by  the  test  laid  down 
by  my  learned  fiiend,  Mr.  Tennant,  you  must  establish 
a  case  free  from  any  reasonable  doubt;  then  I  ask  your 
Lordships,  on  the  part  of  the  claimant,  whether  a  case  * 
free  from  any  reasonable  doubt  has  been  established  ? 

The  only  additional  observation  I  shall  make  to  your 
Lordships,  is  this :  this,  my  Lords,  is  a  general  ques- 
tion, a  question  not  applicable  to  England,  and  to  the 
laws  of  England  exclusively,  but  applicable  to  the  laws 
of  every  civilized  country.  If  the  laws  were  precisely 
defined,  and  the  period  of  two  hundred  and  eighty  days 
was  considered  as  a  legal  bar  in  a  question  of  legiti- 
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of  other  countries;  but  that  not  being  so,  it  is  reasmi- 
able  to  see  what  other  countries  have  considered  as  the 
proper  rule  to  be  laid  down  in  cases  of  this  kind.  They 
have  proceeded  upon  evidencci  they  have  proceeded 
upon  the  observations,  and  upon  the  testimony,  of  medi- 
cal men,  and  I  do  not  find  that  any  country  has  laid 
down  a  rule  so  extensive  as  to  embrace  the  present  case, 
and  establish  the  point  which  is  here  contended  for. 

A  word,  my  Lords,  upon  this  subject  will  be  sufficient; 
and  first  of  all  as  to  the  law  of  Scotland.  *<  Our  supreme 
<<  courts  "  says  Erskine  in  his  Institutes,  <<  have  from  the 
<<  favour  of  legitimacy  adjudged  that  to  fix  bastardy  on 
<<  a  child,  the  husband's  absence  must  continue  till 
'<  within  six  lunar  months  of  the  birth."  As  to  the 
second,  that  is  the  other  point,  <<  a  child  bom  after  the 
<<  tenth  month  is  accounted  a  bastard.^  Now  it  does 
not  appear  very  distinctly  from  that  passage,  especiaUy 
owing  to  some  matter  being  interposed,  what  is  meant 
by  the  expression  <<a  child  bom  after  the  tenth  month,"^ 
whether  the  writer  means  to  calculate  by  lunar  or 
by  solar  months;  but  I  apprehend,  taking  the  whole 
sentence  together,  he  meant  to  calculate  according 
to  the  rule  of  the  civil  law,  namely,  by  solar  months 
of  thirty  days;  so  that  the  whole  period  would  be 
three  hundred  days,  and  a  child  born  after  those  three 
hundred  days  would  be  accounted  a  bastard.  Tliere 
is  a  note,  my  Lords,  to  tliis  effect,  <<the  doctrme 
<<  here  laid  down  affords  a  solution  of  another  ques- 
<<  tion,  relative  to  the  filiation  of  natural  children.  It 
<<  has  been  decided  that  a  copula  at  the  distance  of 
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*<  filiate ;''  for  which  he  cites  a  case  known  by  the  name 
of  Stewart*,  in  the  Faculties  College  in  Edinburgh^ 
Such  is  the  law  of  Scotland., 

'  The  civil  law,  my  Lords,  is  to  the  same  effect  Your 
Lordships  will  find  in  a  note  of  Grothofred,  Nov.  39, 
Cap.  2.  diis  passage,  <<  Decemviri  decimo  mense  gigni 
<*  hominem  putarunt,"  that  is  consistent  with  our  law, 
fi>r  the  two  hundred  and  eighty  days  is  decimo  mense, 
the  tenth  day  of  the  tenth  month.  <<  Decemviri  decimo 
<*  mense  gigni  hominem  putarunt  post  decem  menses 
«  mortis  natus  non  admittitur."  So  that,  according  to 
the  rule  of  the  civil  law,  the  bar  is  at  the  expiraUon  of 
three  hundred  days  absolute;  and  no  evidence  is  allowed 
to  be  received  for  the  purpose  of  opposition.  Then 
there  is  this  title,  <*  De  muliere  quae  peperit  undecimo 
«  mense  post  solutum  matrinxmium  morte  vel  alio  mo- 
**  do,** — "  Unde,^  says  Gothofred,  "  unde  licere  coUigas 
<<  partum  undecimi  mensis  defuncto  illegitimum  esse, 
<^  hoc  est,  ei  non  succedere,  sed  prsesumi  alterius  esse 
<<  quam  defnncti  vel  ejus  a  quo  divertit  mulier.''  So  that 
after  the  expiration  of  the  tenth  month  according  to 
the  civil  law,  that  is,  after  the  expiration  of  three  hun- 
dred days,  the  bar  is  absolute. 

It  may  be  worth  while  to  read  what  Huber^  says 
upon  this  subject,  <^  Leges  etiam  definivere  tegipus  quod 
*^  fistns  in  utero  longissimum  esse  queat,  decem  men- 
*^  sinm  completorum.    Neque  in  hac  re  ad  auctoritatem 


*  Appendix,  note  (A.) 

<"  Huberi  Prelectiones,  Vol  II.  p.  S5,  Edit  Loran. 
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*P  medicoratn  prorocant,  re  nt  videntor  opinati  ssUs  iii*^ 
<<  dubitatfi,^  so  that  the  ciyil  lawyers  would  not  call  in,* 
as  jour  Lordships  have  done,  medical  men  upon  that 
subject,  considering  the  rule  to  be  sufficiently  established 
by  long  experience;  <*utTidentur  c^inati  satis  indubi- 
tata." — <^  Qnamvis  autem  medici  id  aliquando  aliter  se 
**  habere  nonnuUi  scribunt,  ideo  non  est  quod  litem  cum 
<^  illis  de  fide  talium  narrationum  reciprocemus :  non  est 
**  fenestram  partubus  aperire  supponendis  quo  nihil  into- 
'Herabilius  et  hereditatibus  per  occulta  stupra  cap- 
««tandis?" 

I  have  thought  it  right  therefore  my  Lords,  as  this' 
was  a  general  question  applicable  to  all  countries,  to 
shew  your  Lordships  that  the  utmost  latitude  that  the 
civil  law,  which  is  more  extensive  and  more  favourable 
than  our  own,  would  give  to  a  case  like  the  present,  falb 
short,  and  that  even  according  to  the  rule  established 
by  this  House,  upon  no  principle  could  this  gentle- 
man, Henry  Fenton  Gardner,  be  considered  as  the  law- 
fiil  issue  of  Captain  Gardner. 

I  have  thus,  my  Lords,  gone  through  the  whole  of 
this  case,  commenting  upon  every  part  of  it,  which  has 
appeared  to  me  to  be' at  all  material;  and  unless  I  have 
very  much  deceived  myself,  for  I  have  endeavoured 
strictly  to  adhere  to  the  evidence, — unless  I  have  very 
much  deceived  myself,  you  will  come  to  the  conclusion, 
that  no  reasonable  doubt  can  be  entertained,  consider- 
ing the  time  of  the  birth,  considering  the  conduct  of 
the  female,  considering  the  circumstances  attending  the 
birth  of  the  child,  considering  the  concealment  of  the 
birth,  considering  the  fact  of  the  mother  not  now  being 
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Galled  as  a  witness  before  you,  considering  the  chfld 
to  have  been  always  acknowledged  as  the  child  of  Mix 
Jadis,  brought  up  as  his  child,  living  in  his  femily,  put 
to  school,  and  maintained  at  school  by  him  as  his  child; 
taking  all  those  circumstances  into  consideration,  I  can- 
not help  thinking  your  Lordships  will  come  to  the  con- 
clusion that  no  reasonable  doubt  can  be  entertained  that 
this  is  the  child  of  Mr.  Jadis,  and  not  the  child  of  Captaiil 
Gardner. 


Lord  Chancellor. — It  may  be  necessary  to  state  to 
your  Lordships  shortly,  the  form  in  which  thb  case 
comes  before  the  House.  A  petition  was  presented  by 
two  gendemen,  as  the  guardians  of  Alan  Legge  Gardner, 
stated  to  be  an  infant  under  the  age  of  twenty-one  years; 
that  petition  was  presented  to  His  Majesty,  and  it  prayed 
that  His  Majesty  would  be  pleased  either  to  declare  the 
right  of  the  petitioner  to  the  barony  in  question,  by  let* 
ters  patent,  or  to  recognize  the  petitioner's  right  by  or- 
dering his  name  to  be  entered  on  the  Parliament  Roll  as 
a  minor  peer,  or  to  recognize  it  in  such  other  way  aa  to 
His  Majesty  should  appear  most  proper. 

The  petitioner  in  the  first  instance  followed  the 
course  that  had  been  laid  down  in  the  case  of  my  Lord 
Howard  de  Walden,  on  whose  behalf  a  petition  had 
been  presented  to  His  Majesty  during  bis  minority  with 
a  similar  prayer;  that  petition,  as  well  as  the  petition  of 
the  claimant  at  your  Lordships'  bar,  was  referred  to 
bis  Majesty's  Attorney-General,  and  the  advice  humbly 
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offered  to  his  Majesty  was,  that  he  should  take  the  advice 
of  the  House  of  Lords:  it  was  accordingly  so  referred; 
and  the  House  of  Lords  came  to  this  resolution,  <<  that 
*<it  appears  to  this  Committee,  that  the  petitioner 
*<  Charles  Augustus  Ellis,  is  sole  heir  of  the  body  of 
<^  Lord  Thomas  Howard,  who  was  summoned  to  Par- 
<<  liament  by  writ,  in  the  S9th  year  of  the  reign  of 
<<  Queen  Elizabeth,  and  took  his  seat  accordingly  as 
<<  Lord  Howard  de  Walden,  and  thereby  acquired  the 
<<  barony  of  Howard  de  Walden  to  him  and  the  heirs 
<*  of  his  body;  and  it  is  the  opinion  of  this  Committee 
<<  that  the  petitioner  hath  made  out  his  claim  to  the 
«*  title,  dignity,  and  honour  of  Howard  de  Walden." 
The  House  did  not  take  upon  itself  to  state  what  ought  to 
be  done  in  consequence  of  having  come  to  that  resolution,' 
and  therefore  by  another  resolution  they  order  that  the 
6aid  resolution  and  judgment  be  laid  before  his  Majesty, 
and  referred  to  the  wisdom  of  the  Crown,  what  steps  ought 
to  be  taken  in  consequence;  and  I  should  apprehend  if 
your  Lordships  should  be  of  opinion  that  the  claim  has 
been  made  out  on  the  part  of  the  present  claimant, 
Alan  Legge  Gardner,  that  you  would  think  it  right  to 
pursue  that  precedent  The  consequence  of  that  is 
with  a  view  of  bringing  before  the  House  the  question 
upon  which  it  is  to  decide;  I  should  propose  diat  they 
should  come  to  this  resoIuticHi,  (that  is,  should  your 
Lordships  think  the  claim  of  Alan  Legge  Gardner  is 
made  out)  namely,  ^^  that  Alan  Legge  Gardner  the 
^^  petitioner  by  his  guardians,  whose  petition  by  his 
^'  guardians  has  been  referred  to  this  House  is  the  only 
<^  son  and  heir  of  the  body  of  Alan  Hyde  Gardner,  his 
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^  fiither,  which  last-named  Alan  Hyde  Gardner  was 
*'  the  eldest  son  of  Alan  Gardner  of  Uttoxeter,  in  the 
*^  county  of  Stafford,  who,  by  Letters  Patent  dated  the 
"  27th  of  November  1806,  was  created  Baron  Gardner 
'*  of  Uttoxeter,  in  the  county  of  Stafford,  to  him  and 
*^  the  heirs  male  of  his  body ;  and  that  the  said  Alan 
^'  Legge  Gardner,  the  infant,  hath  made  good  his  claim 
*^  to  the  tide,  dignity,  and  honour  of  Baron  Gardner,  in 
^*  being  heir  of  the  body  of  his  father,  Alan  Hyde  Gard* 
^'  ner;  whose  fiuher  Alan  Gardner  was  so  created  Baron 
'<  Gardner,  by  Letters  Patent,  of  the  date  of  the  27th 
**  of  November  1806.^  And  then  by  another  resolu- 
tion, '^  that  your  Lordships  do  order  that  that  resolu- 
*^  tion  and  judgment  of  your  Lordships'  House,  if  you 
'^think  proper  to  make  that  resolution  and  to  come  to 
^*  that  judgment,  should  be  communicated  to  His  Ma- 
**  jesty  in  the  same  manner  as  the  resolution  and  judg* 
^*  ment  were  in  the  case  of  my  Lord  Howard  of  Wal- 
«  den.^ 

My  Lords,  it  is  not  my  intention  by  any  means  to 
do  much  more  at  this  moment  than  to  declare  my  per- 
fect conviction  that  this  infant  has  made  out  his  claim* 
There  are  a  great  many  nice  questions  that  arise  cer- 
tainly in  a  case  of  this  nature;  almost  the  whole  of 
which  were  considered  in  the  Banbury  peerage.  It  liap^ 
pened  to  be  my  duty  at  that  time  to  give  the  utmost  at- 
tention  to  that  case;  and  without  entering  into  a  detail 
of  these  questions,  without  entering  into  a  discussion 
on  the  ultimum  tempus,  I  am  perfectly  satisfied  that 
not  only  the  evidence  of  medical  men,  but  that  evidence 
of  conduct,  and  of  declarations  connected  with  conduct. 
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are  to  be  considered  with  a  view  to  end)Ie  your  Lord* 
ships  to  come  to  a  just  determinatimi  upon  this  subject; 
and  taking  the  whole  of  the  evidence  together,  I  think 
it  enough  for  me  to  deckre  for  myself  (subject  certainly 
to  any  alteration  of  opinioUi  which  debate  in  the  House 
may  produce)  that  I  have  no  doubt  in  the  world  that 
this  case  has  been  made  out.  Having  said  so  much, 
xny  Lords,  there  I  shaU  leave  it,  unless  by  debate 
arising  I  should  think  it  necessary  to  ^ve  it  further 
consideration.  If  any  of  your  Lordships  are  of  opinion 
that  this  case  has  not  been  made  out,  it  is  impossible 
that  you  can  come  to  the  resolution  I  have  proposed, 
but  if  no  noble  Lord  is  of  that  opinion,  it  may  be  then 
adopted.  I  do  not  think  that  much  can  be  added  to 
the  argument  which  has  been  pressed  from  the  bar; 
my  own  individual  opinion,  subject  only  to  any  altera- 
tion that  may  be  produced,  is  an  opinion  upon  which  I 
profess  at  thb  moment  to  entertain  no  doubt  whatever. 

Lord  6iffi>rd. — If  it  should  appear,  that  any  noble 
hord  present  does  not  hold  the  opinion  expressed  by 
the  noble  and  learned  Lord,  it  may  be  necessary  for 
me  hereafter  to  enter  into  an  investigation  of  the  case; 
as  present  I  merely  rise  to  say  that  though  I  have  not 
been  present  during  the  examination  of  many  of  die 
witnesses!,  yet,  after  a  very  anxious  and  attentive  perusal 
and  consideration  of  the  facts  of  this  case,  as  they  np^ 
pear  upon  the  minutes  of  the  evidence,  I  folly  concur 
in  the  opinion  which  has  been  expressed,  namely,  that 
I  entertun  no  doubt  whatever  that  the  claimant  has 
made  out  his  claim ;  and  therefore,  my  Lords,  unless  I 
hear  a  contrary  opinion  expressed  by  any  noble  Lord 
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present,  it  is  not  my  imention;  particularly  after  the 
▼ery  able  exposition  of  this  case,  which  your  Lordships 
have  this  day  heard,  to  go  into  any  of  its  details.  I 
think  I  should  be  unnecessarily  trespassing  upon  your 
Lordships'  time,  if  I  entered  into  a  detailed  considerar 
tion  of  the  circumstances  of  this  case;  it  is  sufficient 
for  me  to  say  this,  I  fully  concur  in  the  opinion  ex- 
pressed, that  the  claimant,  Alan  Legge  Gardner,  has 
satisfactorily  made  out  his  claim* 


It  was  moved  to  resolve,  that  the  chairman  report  to 
the  House  that  the  Committee  have  met  and  consi- 
dered the  matter  of  the  petition  of  Alan  Legge  Gard- 
ner, infant,  by  his  guardians,  to  His  Majesty,  referred 
to  this  House,  and  heard  witnesses  and  counsel,  as  well 
on  behalf  of  the  petiUoner,  as  also  on  behalf  of  Henry 
Fenton  Gardner,  opposing  the  claim;  and  also  His 
Majesty's  Attorney-General  on  behalf  of  the  crown, 
and  have  come  to  the  following  resolution :  viz.  <<  That 
**  Alan  Legge  Gardner,  an  infant,  is  the  only  son  and 
<*  heir  male  of  the  body  of  Alan  Hyde  Gardner,  his 
*<  father,  which  last-named  Alan  Hyde  Gardner  was 
*^  the  eldest  son  of  Alan  Gardner  of  Uttoxeter,  in  the 
"  county  of  Stafford,  who  by  Letters  Patent,  dated  the 
<<  27th  day  of  November  1806,  was  created  Baron 
<*  Gardner  of  Uttoxeter,  in  the  county  of  Staffi>rd,  to 
<<  him  and  the  heirs  male  of  his  body,  and  that  the 
**  first-named  said  Alan  Legge  Gardner  is  the  heir  male 
<<  of  the  body  of  Alan  Gardner,  so  created  Baron,  as 
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<<  aforesaid ;  and  therefore  that  the  said  iniant  has  made 
«good  his  daim  to  the  title,  dignity,  and  honour  of 
.«  Baron  Gardner  of  Uttoxeter,  in  the  county  of  Sta& 
<<  ford,  created  by  the  said  Letters  Patent;''  which  being 
put,  passed  in  the  affirmative. 
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The  law  of  Scotland,  respecting  the  period  of  gestation, 
is  fully  discussed  in  the  case  of  Stewart  v»  M'Keand, 
which  is  here  transcribed,  for  the  convenience  of  ttie 
reader,  from  the  Facul^  decisions,  that  work  being 
rarely  to  be  met  with  in  English  libraries. 

Stbwabt  v.  M'Keand^  132  Decis.  Aug.  6, 1774. 

An  action  was  brought  against  the  defender^  at  the  in- 
stance of  Jean  Stewart,  before  the  sheriff  of  Wigton,  for 
payment  of  a  certain  sum,  as  the  maintenance  of  a  bastard 
child  of  which  she  was  delivered  on  the  3d  of  January,  177% 
with  the  expense  of  inlying  and  of  process. 

The  defender  having  denied  that  he  was  the  father  of  the 
child,  the  pursuer  authorized  her  procurator  to  refer  to  his 
oath,  if,  or  not,  he  had  carnal  knowledge  of  her  within  twelve 
months  prior  to  the  birth  of  the  child  ? 

It  was  argued  for  the  defender,  that  he  was  not  obliged  to 
depone  in  terms  of  this  reference,  as  no  law  could  father  a 
child  upon  a  man  because  he  could  not  purge  himself  of  guilt 
with  a  woman  for  twelve  months  prior  to  the  birth.  The 
sheriff,  however,  ordained  the  defender  to  depone,  leaving  the 
merits  of  objectiim  to  after-consideration.     Accordingly  the 
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defender  deponed  as  follows :  ^'  Depones  and  acknowledges  to 
have  had  carnal  knowledge  of  the  pursuer  eleven  calendar 
months  preceding  the  3d  of  January  last,  being  the  time  con- 
descended on  in  the  libel  for  the  birth  of  the  child,  but  not 
posterior  to  that  time."  Upon  advising  this  oath  the  sheriff 
assoilzied. 

The  pursuer  then  brought  her  cause,  by  advocation,  before 
this  court,  upon  the  following  grounds :  Imo,  that  the  de- 
fender had  expressly  acknowledged  his  having  carnal  dealings 
with  the  pursuer,  and  no  r^ard  could  be  had  to  his  quality 
as  to  the  time,  because  it  was  not  to  be  supposed  that  his 
memory  could  be  exact  in  that  particnlar.  2do,  that  it  was 
possible  a  woman  might  go  for  eleven  months  with  child,  par- 
ticularly with  the  first  child.  Upon  a  motion  of  the  pur- 
suer's the  defender  was  also  re-examined,  upon  special  inter- 
rogatories, by  authority  from  the  lord  0Tdinnry>  who  after- 
wards reported  the  case  to  the  court. 

The  pursuer  admitted,  that  upon  this  last  examination  no- 
thing very  material  had  occurred.  It  only  appears,  that  the 
eleven  months  the  defender  had  formerly  deposed  to  were  as 
scrimp  as  possible.  But  the  question  between  the  parties  re- 
solved into  this  short  one.  Whether,  when  a  woman  produces 
a  bastard  child,  averring  that  a  particular  person  is  the  father 
of  the  child«  and  that  person  acknowledges  that  he  has  had 
carnal  intercourse  with  the  woman,  but  that  eleven  months 
intervened  between  such  intercourse  and  the  birth,  is  that 
person  to  be  considered  in  law  as  the  £Either  of  the  child,  so 
far  as  to  subject  him  to  the  maiutenance  thereof? 

Upon  this  point,  so  &r  as  the  defender  had  founded  upon  the 
Roman  law,  particularly  L.  3.  §  1 1 .  Dig.  de  suis  et  legit,  haered. 
the  pursuer  pleaded:  Imo,  that  the  rules  of  the  Roman  law 
concerning  the  duration  of  pregnancy,  could  by  no  means  be 
admitted  in  this  country,  where  the  climate,  and  the  habit  and 
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constitution  of  the  bodies  of  the  inhabitants,  was  so  extremely 
diflerent  from  what  prevailed  in  those  countries  for  which  the 
Roman  law  was  calculated.  That  questions  of  this  kind  de« 
pended  not  upon  the  opinions  of  lawyers,  nor  upon  any  posi« 
tive  institution,  but  upon  inquiries  into  the  operations  of  na- 
ture, which  were  different  in  different  countries ;  and  in  the 
odlder  dimates,  in  those  matters  particularly  which  respect 
procreation,  much  more  slow  than  in  warm  climates. 

Now,  in  this  climate,  it  was  by  no  means  a  very  extraor* 
dinary  thing  for  women  to  remain  pr^^ant  for  a  longer  term 
than  ten  months.  In  the  course  of  this  question  the  cases  of 
four  other  women  have  been  condescended  on,  which  had 
fallen  under  the  immediate  observation  of  those  in  and  about 
the  town  of  Wigton ;  and  if  so  narrow  a  corner  of  the  country 
produced  so  many  instances  of  this  aart,  it  was  not  to  be 
doubted  that  a  more  general  inquiry  through  the  country  of 
Scotland  would  show,  that  it  is  no  uncommon  thing  in  this 
climate  for  the  duration  of  pregnancy  to  run  oat  to  a  much 
longer  period  than  ten  months. 

Sdo,  A  question  concerning  the  maintenance  of  a  bastard 
child,  was  of  a  very  different  nature  from  a  question  concern- 
ing  the  right  of  succession  to  an  estate.  In  the  former  case, 
it  is  by  no  means  the  interest  of  the  public,  that  any  particu- 
lar period  should  be  fixed  as  the  complete  term  of  pr^nancy. 
The  interest  of  the  public  requires,  that  if  there  can  be  shown 
from  the  course  of  nature,  a  simple  possibility  of  the  preg- 
nancy being  owing  to  the  acknowledged  intercourse,  the  per- 
son who  has  had  the  interoourse,  and  in  so  far  has  infringed 
the  laws  <^  society,  should  be  subjected  to  the  expense  of 
BMontaining  the  child  rather  than  the  public,  n^o  is  only  to 
be  subjected  ex  necessitate,  when  no  other  person  on  whom 
an  obligation  lies  can  be  pointed  out.  And  on  this  head  the 
pursuer  referred  to  the  authority  of  Faulus  Zachios,  in  hu 
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Queestiones  Medico-Legales,  who,  though  himself  a  Romaii 
physician,  admits  the  possibility  of  women  continuing  preg- 
nant for  the  space  even  of  twelve  months,  or  upwards ;  yet, 
iu  his  title,  De  Partu  Legitimo,  says,  that  in  questions  of  le- 
gitimacy, such  cases  are  not  attended  to  on  account  of  their 
unfrequency.  Lib.  I.  Tit.  2.  Quest.  6.  No.  4.  But  though 
this  has  appeared  to  be  a  reasonable  rule  for  determining 
questions  of  legitimacy  in  more  southern  climates^  the  same 
rule  has  not  been  followed*  by  more  northern  nations,  of  which 
there  is  a  strong  instance  in  Sande's  Decisiones  Frisicae,  Lib. 
4.  Tit.  8.  Deiin.  10. 

Answered,  upon  the  first  point :  It  is  clear,  that  the  time 
of  the  defender's  connection  with  the  pursuer  is  precisely  as- 
certained from  his  oath  before  the  sheriff,  and  what  he  says 
expressly  in  the  subsequent  oath,  '*  that  the  last  time  he  had 
*'  carnal  knowledge  of  her  was  upon  the  3d  or  4th  of  Febru- 
'*  toy,  1771>  new  style,  that  it  was  at  his  own  house,  and 
^*  that  he  had  no  acquaintance  with  her  since;"  which  stands 
corroborated  by  collateral  circumstances  referred  to  in  his 
oath.  And  the  pursuer  herself  did  plainly  betray  her  con- 
sciousness of  the  fact,  by  making  her  reference  in  the  above 
terms,  going  back  to  the  distance  of  no  less  than  twelve  months. 

The  cause,  therefore,  comes  entirely  to  the  second  point, 
whether  the  defender  can  be  held  to  be  the  father,  because  he 
lay  with  the  mother  at  the  distance  of  eleven  months  prior  to 
the  birth  of  the  child  ?  or  in  other  words,  whether  it  can  be 
presumed  that  this  child  lay  eleven  months  in  the  mother's 
womb,  from  the  time  of  conception  to  its  birth  ? 

Such  a  presumption  would  be  o^ost  unnatural  and  violent. 
That  mistakes  sometimes  happen  with  regard  to  the  wcHnan's 
going  with  diild,  may  be  true.  Nothing  can  be  more  uncer- 
tain than  the  opinions  and  conjectures  of  women  on  this  head. 
But  the  present  question  is  entirely  of  a  diflerent  nature;  for 
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tbat  the  periods  are  fixed  and  aaoertained,  so  that  either  the 
pursuer  must  have  gone  eleven  months,  or  it  is  impossible  that 
the  defender  can  be  the  father. 

That  nine«  months  are  the  natural  duration  of  a  womanls 
pr^nancy,  is  a  proposition  which  cannot  well  be  disputed^ 
because  it  is  consistent  with  the  knowledge  of  the  whole 
world ;  and  it  is  laid  down  by  writers  on  this  subject,  that 
every  birth  which  happens  before  or  after  that  period  is  pre^ 
tematural.  Vide  Dr.  Johnson's  System  of  Midwifery,  pub- 
lished in  17^>  p*  186*  And  the  defender  has  been  informed 
by  gentlemen  of  knowledge  and  practice  in  midwifery,  that 
there  is  not  one  well  voudied  instance  to  be  found  of  a  woman 
being  delivered  of  a  living  child  after  ten  months  from  the 
time  of  conception ;  a  birth  cannot  be  protracted  so  long,  un- 
less either  the  woman  or  the  foetus  is  diseased. 

In  questions  concerning  bastardy,  the  law  has  been  so  far 
fevourable  to  the  state  of  legitimacy,  as  to  presume  for  the 
child  being  lawful,  if  bom  at  any  time  within  ten  months 
after  the  husband's  death;  because,  naturally^  the  ninth 
month  ought  to  be  elapsed  before  the  child  is  produced ;  and 
if  the  birth  happens  at  any  time  within  the  currency  of  that 
month  in  which  it  ought  to  happen,  the  law  considers  it  to  be 
no  great  stretch  in  favour  of  legitimacy,  to  hold  this  birth  to 
be  lawful ;  but  still  the  rule  is  limited  to  the  currency  of  the 
tenth  month,  and  no  lawyer  ever  carried  it  fsurther.  Vide 
Bankton,  B.  I.  Tit.  2.  §  3.  Erskine,  p.  106,  §  50. 

It  requires  no  argument  to  evince  what  must  be  consistent 
with  daily  experience  and  observation,  that  the  usual  term  of 
pregnancy  in  this  country  is  nine  months;  and  that  the 
climate  of  Scotland  has  by  no  means  the  effect  which  the  pur- 
suer would  ascribe  to  it,  of  protracting  the  time  of  child-bear- 
ing to  eleven  months  firom  the  time  of  conception,  or  at  all 
beyond  the  time  of  nine  months.    The  rule  laid  down  by  our 
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lawyers  is  founded  upon  nature  itself^  and  it  would  be  absurd 
to  suppose  it  derived  its  only  authority  from  the  civil  law. 

Neither  wiU  the  court  enter  into  the  &nciful  distinctions 
which  the  pursuer  endeavours  to  make,  between  questions  of 
succession  and  questions  concerning  the  maintenance  of  bas« 
tard  children.  The  defender  can  observe  no  ground,  either 
in  reason  or  in  law^  for  supposing  that  a  pregnancy  may  last 
eleven  months  in  the  one  case,  and  not  in  the  other. 

The  case  quoted  from  Sandes  is  nothing  to  the  purpose. 
This  foreign  decision^  attended  with  so  many  particular  dr- 
Gumstanoes^  and  so  clearly  against  every  principle,  can  have 
no  weight  with  this  court  in  the  present  case* 

Lastly,  the  pursuer's  character  is  a  circumstance  which 
ought  to  have  some  degree  of  weight  in  the  cause.  Itwaa 
averred  in  the  inferior  court,  that  she  was  a  woman  of  loose 
character,  and  was  well  known  to  have  connections  with 
others.  The  defender  is  ready  to  prove  this  if  necessary,  and 
that,  even  since  this  cause  came  into  court,  she  has  had  a 
bastard  child,  of  which  she  will  not  pretend  to  say  the  de- 
fender is  the  father. 

Nota.  The  last-mentioned  circumstance  was  admitted  to 
be  true  at  advising,  of  which  a  minute  was  ordered  to  be  taken 
down. 

The  Lords  *'  assoilzied  the  defender." 

Act.  Crosbib.    Aid.  Ilat  Caxpbbll. 
Clk.  Tait. 
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NOTR  (B.) 


*  In  the  year  1731  French  Carruthers,  Esq.  of  Dormont,  a 
gentleman  of  a  very  ancient  and  once  (^ulent  family ,  intermar- 
ried with  Margaret^  the  eldeat  daughter  of  Sir  William  Max« 
ivell,  of  Momeith,  Bart. 

In  the  year  1740  Mrs.  Carruthers  was  disoovered  to  have 
for  some  time  carried  on  an  adulterons  intercourse  with  several 
Individuals  of  very  low  rank^  one  of  whom  was  a  menial  ser« 
vant  in  the  family.  Mr.  Caimthers  was  often  obliged  to  be 
abroad  on  business^  In  the  beginning  of  the  month  of  Au« 
gnst  1740  he  left  his  home,  and  did  not  return  to  it  till  the 
following  November,  during  which  interval  his  wife  and  him- 
self continued  always  apart. 

It  was  only  on  Mr.  Carruthers's  return  to  his  home  in  No- 
vember that  he  received  the  intimation  of  his  wife's  infidelityj 
and  of  its  consequences.  He  discovered  that  she  was  now,  for 
the  first  time,  pregnant.  A  separation  immediately  took 
place,  and  the  injured  husband  instituted  proceedings  in  the 
Ecclesiastical  court  for  a  divorce.  Before  the  sentence  could 
be  obtained,  his  wife  was  delivered  of  a  dan^ter,  on  the  38th 
day  of  May,  1741. 

Mr.  Carruthers  was  only  partially  relieved  by  the  divoroe; 
further  steps  were  necessary  for  dissolving  the  tie  between 
him  and  the  child  bom  during  his  marriage*  He  was  advised 
by  counsel  to  sue  fiir  a  dedaratioa  of  bastardy,  but  his  vwy 
limited  circumstances,  already  reduced  by  the  expenses  (tf  the 
proceedings  against  his  wifiB,  rendered  It  impracticable  for 


'  llottMge  V.  CteuUiertb  i  I>ow,  P.  a  89^  tad  Lord V  MM!  in  LiDcpIn'i 
Inn  libnry,  for  Uityeir  1916« 
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him  to  pursue  this  course.  His  fortune  barely  amounted  to 
one  hundred  pounds  a  year. 

The  child  was  placed  at  nurse  and  supported,  during  in- 
fancy,  by  Mr.  Carruthers,  and  when  she  was  seven  years  old 
he  placed  her  with  a  fisurmer  in  a  remote  part  of  Cumberland, 
where  she  was  treated  as  a  domestic,  and  called  by  the  name 
of  Betty  Hobson.  She  was  never  once  seen  by  Mr.  Carru« 
thers,  or  acknowledged  as  his  child. 

In  the  year  1758  the  child  intermarried  with  Henry  Rout- 
ledge,  the  son  of  a  neighbouring  fiarmer,  and  having  gained 
some  information  of  the  rights  that  accrued  to  her  as  the  is- 
sue of  the  marriage  of  Mr.  and  Mrs.  Carruthers,  she  in  the 
same  year  sued  the  former  for  the  sum  of  £1000,  which  she 
alleged  to  be  due  to  her  under  the  marriage  settlement.  A 
condescendance  was  given  in  and  proof  adduced,  that  Mrs. 
Carruthers  was  delivered  of  a  female  child  on  the  28th  of 
May,  1741,  and  that  the  pursuer  was  that  person.  When  the 
cause  was  in  this  state  the  parties  agreed  to  settle  the  matter 
without  further  legal  proceedings,  and  Mrs.  Routledge  exe- 
cuted a  deed,  releasing  all  right  of  succession  or  other  daim 
which  she  could  or  might  have  under  the  settlement. 

In  the  year  1806  the  issue  of  Mrs.  Routledge  brought  a 
suit  in  the  Scotch  courts  for  setting  aside  this  release,  and  for 
the  recovery  of  the  hereditary  estates  of  Mr.  Carruthers. 

The  case  was  argued  at  great  length.  It  turned  on  two 
points ;  one,  the  Intimacy  of  Mrs.  Routledge ;  and  the  other, 
the  effect  of  the  deed  of  release.  The  opinions  of  the  judges, 
as  far  as  they  related  to  the  former  point,  are  as  follow. 

■Lord  C|uig.^ — ^I  have  no  doubt  of  this  child's  legitimacy. 

*  The  MS8.  from  which  these  JudgmenU  were  transcribed  were  commum- 
cated  to  me  by  Messrs.  Spottiswood  and  Robertson,  of  Great  George  Street, 
whom  I  take  this  opportunity  of  thanking  for  their  assistance. 
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That  her  mother  was  a  bad  woman^  and  was  on  many  occa- 
sions ^ilty  of  adultery,  is  certain ;  but  on  the  other  hand^  it 
is  perfectly  dear,  that  this  lady  must  be  held  to  have  been 
the  lawful  and  legitimate  daughter  of  her  parents.  The 
maxim  pater  est  quern  nuptiee  demonstrani  is  founded  on  rea- 
son and  expediency,  and  in  this  case,  however  great  may 
have  been  the  guilt  of  the  mother,  however  imoertain  it  may 
be  who  was  the  real  father,  still  at  the  time  the  child  was  be- 
gotten the  parents  were  married,  and  there  was  no  defect 
stated,  no  physical  impossibility  from  distance  or  otherwise, 
of  the  husband  being  the  father.  It  would  be  most  dangerous, 
in  circumstances  of  that  nature,  to  enter  into  any  investiga- 
tion or  into  any  proof  that  the  child  was  not  a  lawful  child. 
The  law  holds  that  she  was  lawful  on  good  principles,  and  it 
would  be  attended  with  the  worst  consequences  to  institute 
any  inquiry  that  must  shake  the  security  of  marriages.  It  is 
said  that  the  father  was  from  home  some  forty  or  fifty  miles. 
It  is  not  stated  when  he  went  away*  or  when  he  returned, 
and  therefore  it  is  dear  in  law,  in  reason,  and  in  expediency, 
that  this  child  must  be  hdd  to  be  legitimate. 

Lord  Sucgoth. — Although  I  concur  entirely  in  the  opi- 
nion just  delivered,  yet  I  think  it  proper  in  a  case  of  such 
importance  as  the  present  to  state  the  grounds  on  which  I 
come  to  that  condusion,  and  it  is  the  mwe  espedally  neces- 
sary in  this  case  to  do  so,  because  we  are  tdd  that  that 
opinion  is  contrary  to  cases  which  have  been  sdemnly  dedded 
in  this  Cknirt.  I  shall  take  up  very  little  time  with  the  ques- 
tion of  legitimacy,  because  it  does  not  appear  to  me  to  be  at- 
tended with  any  difficulty :  connected  with  that  question,  is 
the  question  of  identity,  on  which  I  shall  say  nothing,  except 

*  The  pndm  day  of  Mr.  Carruthen'v  departure  from  home  certtinly  does 
not  appear  in  the  pleadings. 
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thftt  I  think  it  dear  that  the  mother  of  the  piinaer  was  the 
child  bom  by  Mrs.  Camithers^  of  Dormont,  diuing  the  de« 
pendenoe  of  the  process  of  divorce.  With  regwrd  to  the 
Intimacy,  I  ooneor  entirely  in  the  maxim  fMter  est  quern 
nuptias  demonHrani,  which  is  founded  oa  strong  reasons  rf 
policy  as  well  as  of  law,  and  cannot  be  got  the  better  of,  un<- 
less  it  be  made  out  clearly  that  there  was  on  impossibility  of 
the  husband  being  the  father  of  the  child.  In  this  case  I 
do  not  think  that  this  is  clearly  made  out;  I  think  it  neces- 
sary, in  order  to  get  the  better  of  that  sound  and  salutary 
maxim,  that  the  husband  should  be  clearly  established  to 
have  been  absent  from  his  wife  for  a  considerable  time  both 
before  and  after  the  birth  of  the  child,  and  at  such  a  distance 
as  rendered  any  connection  impossible.  I  do  not  think  that 
either  the  one  or  the  other  of  those  points  has  been  proved. 
As  to  the  first,  we  have  the  evidence  of  two  or  three  wit- 
nesses, and  the  one  that  swears  most  distinctly  states  that 
the  husband  left  home  about  the  term  of  Lammas,  which 
may  apply  to  a  few  days  after  it.  In  this  reqiect  the  proof 
is  by  no  means  precise,  but  it  is  stiU  more  deficient  in  the 
other  particular,  and  certainly  does  not  shew  that  the  husband 
was  at  any  very  great  distance  from  his  wife.  I  do  not  know 
that  it  is  the  law  of  this  part  of  the  island,  that  the  husband 
must  be  beyond  seas,  but  at  all  events  it  is  necessary  that  he 
should  have  been  at  such  a  place,  or  at  such  a  distance  from 
the  wife  that  any  intercourse  was  impossible.  It  is  said  that 
he  had  gone  to  England^  but  your  Lordships  see  that  his  own 
house  is  not  fiur  from  the  border,  and  that  in  the  course  of  a 
very  few  hours  he  might  be  both  in  England  and  at  home. 
The  proof  therefore  is  not  sufficient  upon  that  point. 

LoBD  WooDHOuasxjESw— Whatever  doubts  I  may  have  in 
my  own  mind,,  whether  the  pursuer's  mother  was  reaUy  the 
daughter  of  Mr.  Garruthers,  I  have  at  least  no  doubt  as  to 
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the  kw  which  must  presume  so,  unless  circumstances  be 
proved  which  render  it  impossible  for  him  to  have  had  con- 
nection with  the  mother  at  a  time  that  would  account  for  the 
birth  of  the  child.  No  such  circumstances  have  been  proved; 
Mr.  Carruthers  was  married  to  the  child's  mother^  and  the 
presumption  of  law  arising  firom  the  Ihther  living  and  cohabit- 
ing with  her  ten  months  before  the  Inrth^  is  conclusive.  It 
does  not  take  oS  this  presumption^  that  acts  of  adultery  have 
been  proved  against  the  woman  during  that  period;  for  the 
law  notwithstanding  gives  effect  to  the  presumption^  which 
nothing  short  of  impossibility  is  sufficient  to  overturn.  I 
cannot  conceive  myself  at  liberty  to  make  any  doubts  of  my 
own,  the  ground  of  deciding  the  question ;  the  hiw  holds  this 
child  to  be  in  possession  of  its  legal  9taiu4.  It  is  plain  that 
the  full  period  of  maturity,  ten  months,  is  sufficient  to 
bring  it  within  the  time  of  the  husband's  cohabitation  with 
the  wife. 

LoBD  Bannattnx.^— 'Upon  the  first  question,  namely  the 
Icigitimacy  of  this  lady,  I  have  no  doubt.  It  is  the  presump- 
tion of  law  that  she  is  Intimate,  and  there  is  nothing  proved 
in  evidence  to  take  off  that  presumption;  indeed  the  fiither 
acted  as  if  he  himself  was  convinced  that  she  was  his  lawful 
danghter,  for  if  she  was  not,  she  was  not  entitled  to  grant 
the  discharge*. 

Lord  Baluvto  gave  his  opinioa  to  the  same  effect. 

LoBD  PRBBilyBNT  Blajb.— ^  This  is  a  case  of  consideraMe 
moment  to  the  parties,  and  also  as  bang  connected  with  several 


*  With  great  deference  to  the  learned  judges  the  acts  of  the  frther,  if  father 
he  can  be  caOe^  create  a  very  diflerent  presumption.  He  never  recognized 
the  diiM,  and  he  aeeepled  the  £icharge  in  order  to  be  more  satisfoctorily  se- 
cmrad  from  dafans»  vhieh,  hoiwcver  unjvat,  might  stiD  be  luceessful. 

^  The  copy  firoa  which  the  text  ii  taken  wu  revised  by  his  Lordahip. 
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important  branches  of  the  law.  I  shall  therefore  give  mjr 
opinion  folly  upon  the  several  questions  that  have  been  agitated, 
taking  care  to  avoid  repetition  as  far  as  that  is  practicable 
where  different  judges  are  speaking  to  the  same  points.  The 
first  question  in  this  case  is  the  Intimacy.  This  gentleman 
Mr.  Routledge,  comes  before  us  claiming  as  heir  under  the 
marriage  contract  entered  into  between  Francis  Carruthers  and 
his  spouse  in  the  year  1735.  In  order  to  make  out  his  claim, 
it  is  necessary  to  prove  that  he  is  a  lawful  descendant  of  that 
marriage ;  not  an  immediate  descendant,  but  that  he  is  the 
grandson  of  the  parties,  or  the  son  of  one  who,  he  must  shew, 
was  an  immediate  lawful  descendant  from  them. 

The  onus  proband^  lies  upon  this  gentleman,  and  in  what 
manner  does  he  make  it  out }  With  respect  to  his  own  Inti- 
macy there  is  no  doubt;  but  this  is  not  enough,  he  must  shew 
that  his  mother  was  a  lawful  child  of  the  marriage  betwixt 
Francis  Carruthers  and  Margaret  Maxwell,  who  were  the 
parties  to  the  contract  under  which  he  claims.  Now  in  what 
manner  is  this  proved  ?  We  have  direct  evidence  that  Mar- 
garet Maxwell  (Mrs.  Carruthers),  during  the  subsistence  of 
the  marriage  on  the  28th  of  May,  1741,  was  delivered  of  a 
female  child,  and  it  is  proved  beyond  a  doubt  by  a  very 
singular  concatenation  of  circumstantial  evidence,  that  the 
mother  of  this  gentleman  is  that  identical  child  bom  under 
such  inauspicious  circumstances ;  the  child  of  misfortune  we 
may  call  her  from  her  infancy,  tossed  about  by  various  casual- 
ties till  at  length  she  is  married.  Then  it  being  proved  that 
this  child  was  bom  of  Mrs.  Carmthers,  there  the  proof  stops, 
and  there  it  must  stop  in  every  case,  because  it  never  can  go 
further.  It  is  proved  that  during  the  marriage  she  was  de- 
livered of  this  child ;  and  in  place  of  pursuing  further,  the 
pursuer  refers  to  the  legal  maxim  which  I  say  is  the  found- 
ation of  every  man's  birth  and  status;  his  birth  is  a  fiftct 
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tbait  may  be  proved  by  witnesses^  bat  the  conception  is  a  fact 
which  never  can  be  proved,  and  he  therefore  stands  in  the 
same  situation  as  every  other  man  possessing  the  legal  character 
of  legitimacy.  He  proves  that  he  is  bom  of  this  lady,  and 
having  proved  this,  the  law  takes  him  under  its  protection, 
and  says,  pater  est  quern  nuptias  demonstrant.  It  refers  to 
a  plain  and  sensible  maxim  which  is  the  corner-stone,  the 
very  foundation  on  which  rests  the  whole  fabric  of  human 
sodety,  and  if  you  allow  that  to  be  once  shaken,  there  is  no 
saying  what  consequences  may  follow.  It  is  said  that  this 
lady  was  not  very  correct  in  her  manners :  but  does  this  take 
away  the  l^al  presumption  ?  No,  my  Lords,  the  counsel  for 
the  defender  had  too  much  good  sense  ever  to  dream  of  such 
a  thing,  to  suppose  that  a  man  claiming  to  be  served  heir  to 
his  ancestor,  must  before  malung  out  his  Intimacy,  stand 
trial  for  his  mother's  delinquencies,  that  until  her  character 
come  out  pure  and  immaculate,  he  is  to  be  denied  his  service, 
or  that  under  such  circumstances,  a  proof  should  be  allowed  of 
her  whole  conduct  and  gallantries.  In  a  licentious  age  the  con- 
sequences would  be  monstrous !  But  then  does  this  presump- 
tion which  is'  of  so  much  importance,  yield  to  .nothing  ?  Is 
there  no  way  in  which  it  can  be  got  the  better  of?  These  ques- 
tions. Lord  Stair,  that  oracle  of  the  law  of  Scotland,  has  long 
ago  answered.  He  tells  you  that  the  presumption  holds  in 
every  case,  unless  you  can  prove  the  impossibility  of  connec- 
tion. He  rather  seems  to  ridicule  the  idea  that  prevails  on 
the  other  side  of  the  Tweed,  that  there  must  be  a  separation 
between  the  parties;  that  the  sea  must  be  between  them. 
He  says  that  the  law  of  Scotland  does  not  require  this :  it 
only  requires  proof  of  the  impossibility,  whether  by  distance 
or  otherwise,  of  the  party  being  the  £ftther  of  the  child.  He 
states  it  as  sufficient  to  take  off  the  legal  presumption, 
if  during  the  time  when  the  child  must  necessarily  have 
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been  ooneeived^  there  was  an  impossibilitj  of  the  fiithei^ 
having  begotten  it.  This  does  not  depend  upon  the  dis- 
tanoft  nwraif :  ftr  sappoae  the  fMier  and  mother  were  con-* 
ined  in  separate  prisons  lor  a  twelvemondi,  iriiere  it  is 
utterly  impossible  for  them  to  have  access  to  each  odier. 
In  this^  and  other  such  cases,  the  presumption  must  no 
doubt  give  way  to  the  fact^  wherever  a  kind  ai  impossi- 
bility of  intercourse  between  the  partis  is  proved.  Let  us 
see  how  this  turns  out^  because  we  have  here  an  absence  of 
the  husband  allied,  which  it  is  said  made  it  impossible  fw 
him  to  be  the  father.  The  law  holds^ — whether  right  or  wrong 
is  a  physical  question — that  the  longest  period  of  gestation  is 
ten  months.  That  the  law  holds  that  such  a  child  bom  at 
the  distance  of  ten  months^  is  a  lawful  chUd^  and  the  shortest 
period  is  six  lunar  months,  from  the  favour  which  the  law 
shews  for  legitimacy ;  so  Lord  8tair  says  it  has  been  decided. 
He  does  not  indeed  mention  any  of  these  decisions^  and  I 
own  I  do  not  know  where  they  are  to  be  found.  But  he 
states  it  as  having  been  so  decidedj  and  such  is  the  undoubted 
rule  of  law.  Let  us  apply  this  to  the  present  case.  Mr. 
Csrruthcrs  is  said  to  have  gone  to  England  in  August  1740» 
on  what  day  of  the  month  does  not  appear  from  the  deposi* 
tions  of  any  one  of  the  witnesses,  or  from  the  pleadings  on 
either  side,  but  he  himself  has  furnished  us  with  complete 
evidenoe  on  this  subject,  because  in  a  memorial  given  in  to 
his  own  counsel  be  states  die  day  to  have  been  the  18th  of 
August.  Now  the  child  was  bom  on  the  28th  of  May,  and 
counting  back  from  that  date  to  the  day  of  his  departure  from 
Dormont,  in  place  of  ten  m<mths,  you  have  only  nine  months 
and  ten  days  ftom  that  time,  an  irregularity  which  very  fre- 
quently happens,  and  frmn  which  no  person  could  ever  pre- 
tend to  infer  an  impossibility  of  his  being  the  fiather.  Sup- 
pose Mr.  Carruthers  had  died,  that  in  j^ace  of  going  to 
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Engluul  he  had  gone  to  the  other  world,  would  thii  have 
prevented  the  child  £rom  being  lawful^  I  apprehend  not,  no 
eoort  dF  law  cm  earth  would  have  held  it  to  be  illegitimate. 
Again,  count  the  six  lunar  months  back  from  the  28th  of 
May,  and  this  brings  you  almost  dear  of  the  month  of 
November.  It  is  admitted  that  he  returned  ia  November. 
Suppose  he  had  returned  on  the  very  last  day  of  November, 
still  the  six  lunar  menths  have  elapsed,*  so  that,  take  it  the 
one  way  or  the  other,  the  child  is  still  a  lawful  child.  But 
we  are  going  a  great  deal  too  hi  here,  because  what  was  the 
absence  in  thb  case  ?  All  that  we  are  told  about  it  is,  that 
he  went  to  England,  or  that  he  was  on  the  border,  a  distance 
I  suppose  of  twenty  miles  from  his  own  house.  How  hr  he 
went  into  England,  what  he  was  doing  there,  or  whether  his 
absence  was  without  intermission,  we  are  left  to  conjecture. 
Where  was  the  impossibility  that  he  might  not  have  stept 
back  from  the  border  to  his  own  house,  and  had  intercourse 
with  his  wife  ?  We  have  no  proof  where  the  lady  was  during 
this  time;  we  get  a  sight  of  her  now  and  then,  it  is  true,  and 
she  does  not  seem  to  be  employed  in  the  best  manner.  But  is 
there  any  impossibility  in  her  having  contrived  to  go  to  the 
border?  And  whether  the  man  goes  to  the  lady,  or  the  kdy 
to  the  man,  I  presume  there  is  very  little  difference;  the 
general  question  goes  deep  into  principles  of  law,  and  for 
that  reason  it  is  necessary  to  have  a  fiill  view  of  the  facts 
(here  his  Lordship  proceeded  to  observe  on  the  l^i^  effect  of 
the  deed  of  release).  It  only  remains  therefore  to  give  judge- 
ment in  favour  of  the  pursuers.  Something  has  been  said  of 
the  hardship  that  must  follow  from  this,  but  it  is  a  hardship 
which  arises  from  the  law,  and  which  must  be  felt  in  every 
case  where  the  righteous  heir  is  restored  to  the  inheritanoe 
of  his  ancestors. 
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The  defendant  appealed  to  the  House  of  Lords>  and  the 
cause  having  been  heard  before  their  Lordahipsj  the  Lord 
Chancellor  (Lord  Eldon),  on  the  29th  of  June,  1816,  de- 
livered his  judgment,  in  which  he  declared  that  he  concurred 
with  all  the  judges  below,  that  in  point  of  law  the  child  must 
be  taken  to  be  the  legitimate  daughter  of  Frauds  Cairuthers. 


Note  (C.) 
Smyth  v.  Chambsblatnb. 


^  This  was  a  cause  in  the  Prerogative  Court  of  Canterbury, 
for  the  administration  of  the  effects  of  John  Newport,  Esq. 
who  had  died  intestate.  The  sole  question  was  respecting  the 
legitimacy  of  the  deceased.  Ralph  Smyth  claimed  as  his  next 
of  kin  against  the  king's  proctor,  who  sought  to  establish  a 
bastardy. 

John  Newport  was  the  only  son  of  Ann,  the  wife  of  Ralph 
Smyth,  eldest  son  of  William,  Lord  Bishop  of  Raphoe.  He 
was  bom  whilst  his  mother  (being  separated  from  her  hus* 
band)  was  living  with  Lord  Bradford  as  his  mistress,  and  he 
had  been  bred  up  and  educated  by  that  nobleman  as  his  son  ; 
he  had  inherited  a  splendid  fortune  from  his  reputed  fitther, 
and  had  assumed  his  name  ^  under  an  Act  of  Parliament. 


•  The  papers  from  which  this  report  is  compiled  were  communicated  to  me 
by  Messrs.  Oostling  and  Son,  of  Doctors*  Commons.  I  cannot  sufficiently 
express  my  sense  of  the  kindness  with  which  these  gentlemen  hare  aided  my 
inquiries. 

^  Newport  is  the  second  title  of  the  Earl  of  Bradford. 
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Balph  Smyth  had  separated  fnm  his  wife  some  years  pre* 
▼iously  to  the  birth  of  Mr.  Newport^  and  they  continned  t6 
live  apart  ever  after.  He  occupied  a  single  apartment  in  an 
obscure  lodging  in  Holbom^  whilst  she  maintained  two  expen* 
sitre  establishments  in  the  West  end  of  London  and  in  Ham- 
mersmith. It  appeared^  that  they  had  o<5casional  interviews 
for  the  payment  of  a  small  annuity,  which  he  had  engaged  te 
allow  her  when  they  separated,  but  none  of  these  interviews 
were  alleged  to  have  occurred  within  a  considerable  period  of 
Mr.  Newport's  birth.  Both  parties  acted  as  if  their  marriage 
had  long  been  dissolved.  He  rather  promoted  than  inter- 
rupted her  commerce  with  Lord  Bradford,  and  he  was  nevet 
known  to  take  the  slightest  notice  of  Mr.  Newport. 

Mr.  Newport,  upon  his  return  from  his  travels,  sunk  un* 
der  a  mental  disorder,  to  which  the  two  brothers  of  liord 
Bradford  had  been  already  victims.  The  jury  that  found  him 
a  lunatic,  also  found  that  they  did  not  know  who  was  his  heir 
at  law.  His  property  was  placed  under  the  administration  of 
the  Court  of  Chancery,  and  suits  were  instituted  respecting 
it,  to  which  Ann  Smyth,  as  a  legatee  under  Lord  Bradford's 
will,  and  Ralph  Smyth,  as  her  husband,  were  made  parties^ 
The  latter  had  frequent  opportunities  of  recognizing  Mr< 
Newport  as  his  son,  and  would  have  derived  gr^t  pecuniary 
advanti^;es  £nnn  the  existence  of  such  a  rektion  between 
them ;  but  he  studiously  avoided  any  declaration  to  that  ef- 
fect, and  he  both  acted  himself  and  allowed  the  Court  to  actj 
as  if  no  doubt  could  be  entertained  of  Mr,  Newport's  ill^i« 
timacy. 

Mr.  Newport  was  placed  by  the  Court,  as  long  as  he  livedo 
under  the  superintendence  of  some  of  the  members  of  Lord 
Bradford's  fiunily.  He  survived  his  mother  and  her  hus- 
band, and  died  in  1784,  possessed  of  pn^erty,  which  the  nch 

A  A 
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cumulations  of  interest  during  his  lunacy  had  incroased  to  an 
immense  amount. 

The  claimant  (Smyth)  was  the  grandson  of  a  brother  of 
Ralph  Smyth. 

The  cause  was  aigued  at  great  length  by  Sir  William 
Scott,  Dr.  Harris^  and  Dr.  Crompton,  for  the  claimant  Smyth, 
and  by  the  king's  advocate  on  the  part  of  the  crown. 

On  the  4th  of  December,  1792,  the  judgment  of  the  court, 
as  far  as  it  related  to  the  legitimacy  of  the  deceased,  was  thus 
delivered  by 

SiB  William  Wynns. — I  come  now  to  the  question  be- 
tween the  parties  alleging  themselves  to  be  the  next  of  kin 
of  the  deceased  (and  as  such  entitled  to  his  effects),  and  to 
the  question  respecting  the  crown.  The  counsel  for  the  next 
of  kin  expressed  a  doubt  respecting  the  jurisdiction  of  the 
court  to  determine  the  question,  at  the  same  time  declaring  it 
was  not  their  intention  to  deny  or  make  a  point  of  it.  The 
only  thing  hinted  as  a  ground  for  the  doubt  was,  that  no  case 
was  remembered  in  this  court  in  which  the  legitimacy  of  a 
person,  admitted  to  be  the  son  of  a  married  woman,  came  in 
question*,  and  I  certainly  do  not  remember  any  such  in« 
stance ;  but  I  cannot  perceive  any  principle  or  other  reason  for 
such  a  doubt,  than  that  the  case  has  not  occurred ;  because, 
if  the  king's  proctor  appeared  for  the  crown,  and  denied  the 
pretended  next  of  kin's  interest,  what  was  the  court  to  do? 
It  must  either  inquire,  whether  the  next  of  kin's  interest 
was  well  founded  or  not,  or  it  must  be  shewn  to  the 
court  that  there  was  some  other  way  of  making  the  inquiry  ; 
and  what  other  court  could  make  the  inquiry,  I  own  I  can- 

*  It  uppeara  from  the  year  books^  that  sacii  cues  were  frequently  decided  by 
the  court  in  former  iamn. 
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not  coaceive.  In  a  case  where  it  has  come  in  question  before 
the  Court  of  Chancery^  whether  a  man  was  heir  at  law  to  an 
estate  or  not,  that  ooart  has  authority,  and  that  court  does 
frequently  exercise  the  authority  of  directing  an  action  to  in- 
quire, whether  the  party  was  the  son?  And,  whether  the  cir- 
cumstances of  the  case  were  such,  as  that  he  was  supposed  to  be 
so  ?  Whether  there  was  access  between  the  husband  and  the 
wife,  or  not  ?  But  this  court  cannot  direct  an  issue  of  that 
kind ;  this  court  must  either  try  a  cause  on  the  question  of  ad- 
ministration, or  the  matter  would  go  untried.  It  cannot  be 
tried  by  the  Court  of  Chancery ;  the  Court  of  Chancery  can 
only  direct  an  issue  to  try  a  question,  on  the  return  of  which, 
that  court  is  to  do  some  act.  Therefore,  as  this  court  has  no 
other  means  of  making  the  inquiry,  of  doing  that  which  is  ne- 
cessary in  order  to  do  justice  between  the  parties  before  it,  it 
can  do  no  otherwise,  than  to  enter  into  the  question  in  the  or* 
dinary  course  and  exercise  of  its  jurisdiction. 

To  enter  into  the  question, — and  without  doubt  it  is  a  ques- 
tion more  properly  in  the  cognizance  of  this  court — the  parties 
claiming  as  next  of  kin  are  put  on  the  proof  of  their  pedigree, 
and  they  have  proved  it  to  the  satis&ction  of  this  court,  and 
also  of  the  crown.  It  being  contended  by  the  latter  that 
John  Newport,  deceased,  though  he  was  the  son  of  Ann 
Smyth,  bom  during  her  marriage  with  Ralph  Smyth,  was  not 
b^otten  by  Ralph  Smyth,  but  by  another  person  with  whom 
she  had  an  adulterous  connection,  and  consequently  he  was  a 
bastard,  and  that  neither  the  relations  of  Ann  Smyth  nor  any 
other,  can  have  any  interest,  as  he  died  a  bachelor. 

There  are  two  questions  which  arise^  Ist,  whether  the  law 
will  admit  of  an  averment,  that  the  child  of  a  married  woman, 
bom  daring  the  life  of  her  husband,  was  not  begotten  by  her 
husband?  And  2dly,  if  such  an  averment  is  by  law  ad- 
missible, whether  it  is  in  the  present  case  proved? 

aa2 
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Without  douLt  the  rule  of  the  law  of  England,  with  re* 
spect  to  the  children  of  a  married  woman,  is  the  same  as  that 
of  the  civil  law,  and  must  be  the  same  in  every  country — po- 
ier  est  quern  nuptUe  detnonsirant.  But  though  this  is  the  law 
of  England  as  well  as  of  all  other  countries,  it  has  always  ad- 
mitted of  some  exceptions.  I  shall  not  think  it  necessary  to 
inquire  into  those  ancient  writers  on  the  law  of  England, 
which  have  been  mentioned.  I  only  begin  with  the  law  as 
stated  by  Lord  Coke,  in  his  Comment  on  Littleton,  p.  244 : 
he  states  the  law  to  be  in  these  words,  '^  If  the  husband  be 
'^  within  the  four  seas,"  that  is  within  the  jurisdiction  of  the 
law  of  England, ''  if  the  wife  has  issue,  no  proof  is  to  be  ad- 
"  mitted  to  prove  the  child  a  bastard  (for  in  that  caae^^Uaiio 
"  non  potest  probari,  unless  the  husband  has  an  apparent  im- 
'^  possibility  of  procreation)."  Rolle^  lays  it  down  more 
stroi^ly,  and  there  are  several  passages  in  his  work  to  the 
same  effect.  Now,  it  appears  from  those  passages  that  the 
two  exceptions  to  the  rule, — namely,  that  of  the  husband 
being  beyond  the  seas,  and  an  apparent  inability  of  procrea* 
tion, — are  laid  down  by  Lord  Coke  and  Rolle,  not  by  way  of 
instances  liable  to  be  extended,  but  as  confining  the  excep* 
tions  strictly  to  those  two*  Lord  Chi^  Justice  Hale  appears 
to  be  the  first  authority  for  extending  the  instances  of  ex- 
ception. It  was  his  opinion  that  if  the  jury  found  by  special 
verdict  that  the  husband  had  no  access,  then  the  child  would 
be  a  bastard  ^  And  the  same  rule  may  be  inferred  from  the 
case  <^  St.  George's  v.  St.  Margaret's,  where  it  was  laid 
down  that  even  where  the  parties  are  separated,  the  child 


*  1  Abrid.  358. 

^  Dickens  y.  Collins,  cited  in  St.  George^s  t.  St.  Maiigaret's,  1  Salk.  I8S. 
ProUbly  the  case  mentioned  in  the  debttes  on  the  Boobuiy  claim,  under  the 
Ude  of  Hospell  v.  ColUns. 
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sliall  be  legitimate^  ibr  access  will  be  presumed;  unless  the 
separation  is  by  a  divorce  a  mensa  et  thoro^  as  then  the  child 
shall  be  a  bastard.  This  last  decision  being  in  a  settlement 
case,  the  court  may  be  suspected  of  acting  with  less  precision 
and  exactness  than  they  exercise  on  matters  of  inhabitancy  ; 
but  in  the  case  of  Pendrill  y.  Pendrill  ^  the  question  came 
directly  before  the  court,  and  Sir  John  Strange,  who  was 
counsel  in  the  cause,  (and  ther^ore  his  report  of  the  cause  is 
particularly  to  be  attended  to,)  says,  that  it  was  agreed  by  the 
court,  (by  Lord  Chief  Justice  Raymond,)  and  the  counsel,  that 
the  old  doctrine  was  not  to  take  place,  but  the  jury  were  at 
liberty  to  consider  of  the  point  of  access,  which  they  did,  and 
found  against  the  plaintiff,  although  bom  in  wedlock.  The 
king's  advocate  produced  a  fuller  note  of  the  evidence  in  this 
cause,  by  which  it  appears  that  some  of  the  witnesses  swore,^ 
that  they  saw  the  husband  in  London,  and  that  the  wife  her- 
self swore,  on  being  examined,  that  her  husband  had  actually 
lain  in  bed  with  her,  several  times  about  the  time  of  the  preg- 
nancy. But  it  clearly  appears  that  those  witnesses  were  ut- 
terly discredited,  for  it  is  stated  that  there  was  evidence  given 
to  the  court,  that  the  husband  was  a  man  subject  to  fits,  that  he 
was  constantly  watched  on  that  account,  that  he  had  never  been 
absent  from  his  house  in  Staffordshire  more  than  a  night  at  a 
tune,  and  it  was  impossible  that  he  should  have  had  access  to 
his  wife ;  and  I  rely  in  a  particular  manner  on  the  case  of  the 
King  V.  Reading  ^,  which  was  tried  within  three  years  after 
the  decision  in  Pendrill  v.  P^idrill,  for  it  shews  how  far  the 
doctrine  of  access  could  be  limited,  and  it  contains  the  au- 
diority  of  the  Chief  Justice,  that  there  was  the  strongest  evi- 
dence imaginable  in  that  case  to  prove  the  non-access  of 


*  Strange^  925.    S  P.  Wms.  275. 
**  Ou.  Temp.  Lord  Hardmcke,  p.  82. 
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the  husband.  Mr.  Jogtioe  Bnller^  in  his  Law  of  Nisi 
Prins^  states^  that  the  jadge  told  the  jury  that  the  old  no- 
tion in  quatuor  maria  was  exploded^  and  that  probable  evi- 
dence was  sufficient.  Now  I  do  not  understand  those  words, 
''  that  probable  evidence  was  sufficient";  I  do  not  under- 
stand the  judge  or  Mr.  Justice  Buller  to  have  meant,  that  evi- 
dence of  whatever  kind, — that  it  was  more  probable  that  the 
child  was  begotten  by  some  other  person  than  by  the  husband, 
— was  sufficient,  but  I  take  it  to  be  his  meaning,  that  jpro6a6^ 
evidence  of  non-access  was  sufficient.  Tills  is  very  much  con- 
firmed by  the  following  passage,  where  the  chief  justice  lays 
it  doAvn,  ''  that  probable  evidence  is  not  sufficient,  and  that  if 
**  you  can  only  prove  that  it  is  improbable  that  from  habit  of 
**  body  the  husband  can  have  begotten  the  child,  and  cannot 
i'  prove  it  to  be  impossible,  it  will  certainly  not  do."  Nothing 
can  more  fully  establish  that>  than  the  case  of  Lomax  *,  in 
which  all  that  is  stated  to  have  been  proved  is,  that  the  hus- 
band was  frequently  in  London,  where  the  wife  lived,  which 
created  the  necessary  presumption  of  the  aooess,  and  put  an 
^d  to  the  question. 

Several  other  cases  have  been  quoted  and  alluded  to,  but 
none  I  think  relied  on  as  differing  at  all  from  the  doctrine 
laid  down,  except  a  very  late  one  of  Qoodright  v.  Sanl^, 
where  the  verdict  was  against  the  legitimacy ;  but  a  rale  was 
obtained  to  shew  cause  why  there  should  not  be  a  new  trial, 
and  the  counsd  was  interrupted  by  Mr.  Justice  Ashhurst^ 
who  admitted  that  the  rule  must  be  made  abaolute.  Now 
it  appears  to  me  that  this  cause,  after  it  had  been  so  ie« 
considered  by  Justice  Ashhurst,  on  consultation  with  the 
Court  of  King's  Bench,  is  exactly  conformable  to  the  doctrine 
laid  down  in  PendriU  v.  Pendrill,  and  Lomax  v.  Holmden. 

■  Lomax  v.  Holmdco,  Stnu.  940.  »  4r  T.  R.  367. 
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In  PendriU  v.  Pendrill^  the  chief  justice  told  the  jury  they 
were  at  liberty  to  consider  of  the  possibility  of  access ;  in 
the  other  case  it  was  held  that  access  was  presumed.  In 
Ooodright  r.  Saul>  the  judge  having  told  the  jury  it  was 
incumbent  to  prove  that  the  husband  could  not  by  any  pro- 
liability  have  had  access  to  his  wife  at  the  time,  on  reconsidera- 
tion said  he  was  convinced  he  laid  too  much  stress  on  the  rule; 
that  the  husband  left  the  wife>  and  went  to  reside  at  an- 
other place,  as  was  believed  in  London ;  that  there  was  cer- 
tainly no  direct  evidence  of  the  access ;  and  there  were  other 
circumstances  which  went  strongly  to  rebut  the  evidence  of 
access,  and  to  shew  that  the  son  was  a  bastard.  Now  from 
this  state  of  the  case  I  think  it  is  dear,  that  if  it  had  been 
proved  that  Simon  Colburn  resided  at  Norwich  during  his 
wife's  cohabitation  with  Joseph  Hale,  access  must  have  been 
presumed* 

The  civil  law,  especially  the  commentators,  are  certainly 
much  more  lax  on  this  subject;  Menochius  in  particular*. 
The  hinges  advocate  did  not  think  fit  to  cite  this  authority, 
and  I  am  sure  he  would  not  have  taken  upon  him  to  main- 
tain that  this  was  the  law  of  England.  I  am  sure  he 
would  not  enforce  such  a  doctrine,  for  it  is  this: — ^if  a 
woman  cohabits  with  an  adulterer,  and  the  husband  has 
access  to  her,  though  it  be  but  seldom,  in  that  case  the 
court  are  to  presume  that  the  child  is  begotten  by  the 
adulterer,  and  not  by  the  husband.  The  law  of  England 
therefore  on  this  subject,  as  now  settled,  I  take  to  be  this : — 
that  if  such  proof  can  be  given,  of  whatever  kind,  as  shall 
satisfy  l^ally  the  mind  of  the  court,  that  the  husband  had 
no  access  to  the  wife  at  the  time  when  the  child  must  have 
been  begotten,  the  child  is  a  bastard,    though  bom  of  a 

*  6  L.  08  Pret.  10  SecU 
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married  woman  in  the  lifetime  of  her  husband ;  but  if  the 
husband  and  wife  were  so  circumstanced  that  access  be* 
tween  them  must  be  presumed,  as  if  they  lived  in  the  same 
town  or  place*  and  cannot  be  proved  by  persons  who  have 
watched  thorn  never  to  have  come  together ;  if  direct  evidence 
can  be  proved  that  they  had  access  to  each  other ;  in  such  a 
case  I  t^ke  it  the  son  is  legitimate,  notwithstanding  any  cir* 
cumstantial  evidence  that  may  be  given  to  the  contrary.  It 
remains,  then,  to  be  considered,  whether  the  point  of  iU^ti« 
macy,  as  set  up  by  the  crown>  is  supported  by  legal  proof- 
It  appears,  that  Ann  Smyth  was  married  to  Ralph  Smyth, 
the  first  cousin  of  James  Smyth,  on  the  28th  of  June,  I704« 
That  he  took  his  wife  to  Ireland  in  that  year,  and  that 
they  resided  together  with  his  relations  there  as  late  as  the 
month  of  May,  1705.  There  is  no  evidence  of  the  length 
of  their  stay  in  Ireland,  or  of  their  subsequent  course,  but 
there  is  a  p$iper  in  Ralph  Smyth's  hand-writing,  having  a 
memorandum  at  the  top  of  it  in  these  words:  "  My  wife  and 
''  I  went  to  live  with  my  cousin  Smyth>  at  Stanwell,  in  1708, 
'^  and  had  one  servant  there." 

How  long  they  lived  together  after  1708,  has  not  been  as* 
curtained,  and  indeed  we  lose  sight  of  them  altogether  until 
the  8th  of  May,  1711>  when  a  deed  of  that  dute  is  executed, 
reciting,  *'  that  Ann  Smyth  and  Ralph  Smyth  had  for  some 
"  time  lived  apart,  and  that  Ralph  Smyth  had  agreed  to  settle 
'<  a  maintenanoe  on  his  wife  during  their  joint  lives,  in  case 
"  such  separation  should  continue";  granting  an  annuity  of 
84/.  to  trustees  for  her  use,  during  the  continuance  of  the 
separation.  This  indenture  is  attested  to  be  signed  and  sealed 
by  the  within-named  Ralph  Smyth  and  Ann  Smyth,  in  the 
presence  of  the  witnesses,  at  thq  same  time:  so  that  they  wer^ 
t<^ether  and  executed  this  instrument  in  1711- 

Whether  they  lived  separate  or  together  from  1711  to 
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1720>  I  do  not  find  any  direct  evidence.  Elizabeth  Thomp- 
aons  s&js,  *'  that  previous  to  Ralph  Smyth's  coming  to  lodge 
"  with  her  (in  17^7 J,  he  lodged,  as  he  used  to  say,  at  Mr.  Dar^ 
"  lin^s,  a  glazier,  in  Windmill  Street,  Piccadilly. "  Six  letters 
have  been  exUbited^  two  being  letters  of  Ralph  Smjrth  to 
Ann  Smyths  his  mother^  in  Irdand^  dated  the  5th  of  April, 
1720,  And  the  rest  dated  in  May  and  Jnne,  1720>  and  all  of 
them  directed  "  to  Ralph  Smyth,  Esq.  at  Mtp  Darling's,  in 
"  Angel  Court,  WindmiU  Street,  near  Piccadilly,  London."  It 
has  been  truly  observed,  there  is  not  the  least  mention  made 
in  any  of  them  of  Balph  Smyth's  wife,  which  certainly  formtf 
a  strong  presumption  that  he  did  not  then  cohabit  with  her  ; 
and  this  presumption  is  considerably  strengthened  by  the  deed-- 
poll of  the  said  Ralph  Smyth,  dated  the  16th  of  July,  1720, 
which  confirms  the  former  deed  of  separation,  and  contains  a 
power  to  the  said  Ann  Smyth  to  dispose  of  her  property  by 
deed  or  will,  "  as  fully  and  effectually  as  if  she  were  sole  and 
"  unmarried".  About  sev^n  months  after  the  execution  of 
this  deed,  viz.  on  the  2d  of  February,  1721,  the  deceased  was 
bom  at  the  house  of  a  Mrs.  Taylor,  in  Martlet's  Court,  Go- 
vent  Garden.  A  witness  has  deposed  to  Ann  Smyth's  living 
at  Shrewsbury  for  some  time  previous  to  the  birth  of  the 
ohild,  but  I  think  her  evidence  cannot  be  much  depended  on. 
She  says  that  she  *'  fveU  remembers  hearing  talk  at  Shrews^ 
'^  bury  of  a  lady  who  went  by  the  name  of  Miss  Smyth,  and 
"  had  the  general  reputation  in  Shrewsbury  of  being  the  m»- 
"  iress  qf  the  said  Henry  Newport,  otherwise  Lord  Bradford, 
'^  and  she  has  often  heard  her  father,  in  talking  to  the  said 
".  Lord  Newport  about  the  said  Miss  Smyth,  ask  him  why  he 
'*  did  not  marry  her;  that  she  was  a  fine  woman,  and  it 
'f  was  a  pity  he  did  not  marry  her,  for  if  he  did  not,  his  chiU 
**  dren  by  her  would  be  iUegiUmate,  and  disinherited,  and  other 
**  expressions  to  that  effecL     That  the  said  Miss  Smyth  re* 
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**  moved  from  Shrewsbury  whilst  this  deponent  was  yd  a  girl, 
**  and,  as  deponent  then  heard  it  reported,  went  from  thence  to 
•*  Tumham  Green,  in  the  county  of  Middlesex,  to  a  house 
"  taken  for  her  there  hy  Lord  Newport,  and  was  with  child, 
'*  when  she  so  left  Shrewsbury,  and  went  from  thence  to  Tum^ 
"  ham  Green  to  lie  in.  And  the  deponent  now  well  remembers 
"  that  on  such  occasions  she  asked  her  father  whether  Miss 
**  Smyth  was  going  to  be  a  naughty  woman,  and  to  have  a 
*'  bastard  like  Dorcas,  which  Dorcas  the  deponent  saith  was 
"  a  notorious  prostitute,  then  living  in  Shrewsbury.  And  the 
*'  deponent  further  saith,  that  she  lost  her  father  when  very 
**  young,  and  upon  his  death  came  up  to  London  and  has 
**  now  been  settled  at  Hammersmith  sixty^three  years.  That 
"  upon  the  deponent's  so  coming  up  to  London,  being  ac" 
^*  quainted  among  the  servants  of  the  said  Henry  Lord  New-- 
"port,  who  then  had  a  house  in  Saint  Jameses  Place,  she 
"  went  immediately  there,  and  then  learnt  that  the  said  Lord 
"  Newport  was  then  just  dead,  and  was  at  that  very  time 
"  carrying  down  to  his  seat  in  Roxeter  to  be  buried.  That 
"  upon  the  deponenfs  settling  at  Hammersmith  as  aforesaid 
"  andjbr  some  years  after,  but  how  many  she  cannot  say, 
"  there  was  a  lady  living  at  a  large  house  a  little  beyond  the 
*'  turnpike  there,  who  went  by  the  name  of  Lady  Smyth,  and 
"  whom '  the  deponent  learnt  from  common  report  there,  to  be 
"  the  lady  who  had  been  the  kept  mistress  of  the  aforesaid 
"  Henry  Lord  Newport  then  deceased,  and  the  deponent  then 
"  and  ever  afterwards  understood,  and  now  verify  believes,  she 
"  was  the  same  person  who  had  lived  at  Shrewsbury  by  the 
"  name  of  Miss  Smyth  as  predeposed,  and  was  reputed 
"  there  to  have  been  the  kept  mistress  of  the  aforesaid  Henry 
"  Lard  Newport,  but  the  deponent  saith  she  had  no  personal 
"  knowledge  of  the  said  Miss  Smyth  or  Lady  Smyth." 
Now  it  has  been  observed  on  this  evidence  by  the  counsel 
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for  the  next  of  kin,  that  she  cannot  be  speaking  of  the  time 
when  the  deceased  was  born,  for  she  describes  herself  as  a  girl, 
and  mentions  an  expression,  which  it  is  improbable  that  a 
woman  grown  up  should  have  used,  whilst  she  must  have 
been  at  the  time  she  speaks  of  (in  fact  when  the  deceased  was 
bom)  twenty-one  years  old.  But  there  is  an  objection  of 
much  stronger  consequence:  she  says,  when  she  came  to 
London,  sixty-three  years  ago,  that  Lord  Newport  was  jnst 
dead,  and  they  were  at  that  time  carrying  him  down  to  the 
country,  whereas  the  will  of  Lord  Newport  bears  date  in 
1730,  and  it  appears  that  he  died  in  December  1734.  Now 
if  a  witness  is  so  grossly  mistaken  in  a  matter  of  that  kind, 
to  which  she  deposes  positively,  her  testimony  is  very  little  to 
be  depended  on ;  and  indeed  were  it  free  from  this  suspicion, 
it  would  amount  to  no  more  than  this,  that  the  Miss  Smyth, 
the  person  she  speaks  of,  had,  during  some  part  of  the  time 
she  was  with  child,  a  lodging  at  Shrewsbury. 

The  witnesses, — those  who  seemed  to  have  the  earliest  know- 
ledge of  her  in  London, — are  Margaret  Holmes  and  Mary 
Phelps.  The  former  says,  '^  thai  when  she  Jirsi  became  ac' 
"  quainted  with  the  said  Mrs,  Smyth,  she  lived  in  a  house  in 
**  Chapel  Court,  King  Street,  Grosvenor  Square,  that  she  af- 
'*  terwards  went  to  live  in  Clarges  Street,  Piccadilly,  at  Ham^ 
"  mersmiih,  and  at  Chelsea,  in  the  same  county.  That  dur^ 
''  ing  the  time  the  deponent  so  knew  the  said  Mrs.  Smyth,  she 
*'  understood  that  before  the  deponent  became  acquainted  with 
''  her  she  had  been  married  to  a  Mr,  Smyth  an  Irishman, 
"  and  had  been  in  Irdand,  but  had  separated  from  him  be-- 
"Jore  the  deponent  so  became  acquainted  with  her,  and  the 
**  deponent  saith  she  never  knew  any  man  of  the  name  of 
**  Smyth,  appearing  as  the  husband  cf  the  said  Mrs,  Smyth, 
**  and  has  no  idea  that  her  husband  (if  living}  had  any  per^ 
*•  sonal  tniereourse  or  acquaintttnce  with  the  said  Mrs,  Smyth 
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"  during  any  pari  of  the  time  the  deponent  knew  her,  hy  rea^ 
"  son  that  deponent  does  not  recollect  to  have  heard  said  Mrs. 
"  Smyth  speak  of  him  as  having  a  knowledge  ^,  or  inler^ 
*'  course  with  him, 

"  And  this  deponent  further  saith,  thai  after  she  so  became 
**  acquainted  with  the  said  Mrs.  Smyth,  it  was  commonly  re- 
'f  ported  and  looked  upon,  and  she  had  in  general  the  reputa- 
*^  Hon  of  being  the  kept  mistress  of  the  Earl  of  Bradford, 
**  and  continued  so  to  be  till  the  time  of  his  death,  and  thai  he 
"  used  to  visit  her  and  sleep  with  her  at  the  several  houses  she 
'f  lived  in,  at  different  times.  That  deponent  remembers  hav^ 
"  ing  been  many  times  at  Mrs.  Smyth's  house  in  Clarges 
''  Street  in  particular,  and  at  Hammersmith,  when  she  under-- 
*'  stood  that  the  Earl  of  Bradford  was  in  the  house  with  Mrs. 
'^  Smyth,  and  has  sometimes  herself  seen  him  there  acci^ 
'^  dentally,  particularly  at  Hammersmith,  but  never  was  in 
**  company  with  him;  that  the  Earl  of  Bradford's  house 
*\  was  very  near  Clarges  Street,  and  the  deponent  used  to 
*^  hear  at  Mrs.  Smyth's  house  that  the  Earl  of  Bradford 
*'.  used  to  make  a  practice  of  coming  to  dine,  and  stay  the  nighi 
"  with  her  there,  and  go  Jwme  in  the  morning.  And  the  de^ 
**  ponent  further  saith,  that  the  first  she  knew  of  the  said  John 
*'  Newport,  Esqmre,  formerly  Smyth,  and  afterwards  Harri'^ 
"  son,  the  party  in  this  cause,  deceased,  was  when  he  was  a 
"  child  about  four  years  old  as  the  deponent  thinks  ;  at  which 
*'  time  he  was  in  a  house  at  Tumham  Green  in  the  county  of 
"  Middlesex,  where  the  deponent  remetnbers  going  to  see  him 
"  in  company  with  the  said  Mrs.  Smyth." 

Now  whether  the  witness  speaks  of  her  acquaintanoe  with 
Mr.  Smyth  before  or  after  the  birth  of  the  deceased,  does  not 
clearly  appear  from  this  deposition,  but  she  says  she  went  to 
Tumham  Green  when  he  was  about  four  years  old.  The 
other  mtness  says  "  her  mother  had  an  intercourse  and  ac* 
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"  quaitUance  with  a  Mrs.  Stni^tk,  w/to  then  lived  Jirst  in  a 
"  house  the  comer  of  Chapel  Alley  in  King  Street,  aforesaid, 
'*  and  afterwards  in  another  house  in  the  same  street,  and  who 
"  had  also  a  country  house  at  Hammersmith,  Middlesex;  and 
"  the  deponent  remembers  when  very  young  having  been 
'^  several  times  to  the  said  houses  of  the  said  Mrs.  Smyth  both 
**  in  King  Street  and  Hammersmith,  and  to  have  seen  and 
"  been  in  company  with  her;  and  the  deponent  remembers  at 
"  thai  time  having  often  heard  it  mentioned  and  talked  of, 
''  that  the  said  Mrs.  Smyth  was  a  married  woman,  but  that 
''  she  lived  and  cohabited  with  the  Earl  of  Bradford  as  his 
"  mistress,  and  was  universally  reputed  so  to  be,  and  that  Lord 
"  Bradford  had  bought  her  of  her  husband." 

Thus  then  stands  the  evidence  of  access  between  Ann 
Smyth  and  Ralph  Smyth  her  husband :  he  is  proved  to  have 
been  in  London  at  Mr.  Darling's^  to  have  written  and  re- 
ceived letters  in  that  place^  £rom  the  month  of  April  to  the 
month  of  June  1720.  Ann  Smyth  was  delivered  of  the  de- 
ceased in  London^  in  Martlet  Courts  Covent  Garden,  in  Fe- 
bruary 1720-21.  She  had  a  house  in  Maddox  Street  in  Sep 
tember  1722,  and  in  King  Street,  Golden  Square,  in  1724, 
and  if  we  except  the  inconsistent  and  imperfect  recollections 
of  Mrs.  £llard,  there  is  not  the  least  evidence  of  her  having 
ever  resided  any  where  but  in  London,  Hanunersmith  and 
Chelsea,  from  1708  to  1724. 

If  the  evidence  had  rested  here,  it  would  I  think  Mi  very 
little  if  at  all  short  of  the  case  of  Lomax  v.  Holmden :  here  the 
husband  is  proved  to  have  been  resident  in  London  in  1 720,  the 
wife  was  delivered  in  London  in  the  same  year,  and  there  is 
every  reason  to  believe  that  her  usual  residence  was  at  that  time, 
in  London  likewise.  But  the  evidence  in  this  case  goes  a  great 
deal  further,  for  from  the  time  that  Margaret  Holmes  first 
knew  Mrs.  Smyth,  which  must  have  been  before  the  deceased 
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was  foar  jean  old^  she  prores  Mn.  Smyth  had  a  oonstant  resi- 
denoe  in  London^  and  the  depositions  of  Martha  Cleeter  and 
other  witnesses  establish  that  Ralph  Smyth  went>  in  1727^  to 
lodge  in  Warwick  Conrt>  and  continued  there  till  his  death  in 
1755^  and  here  I  think  there  is  a  direct  and  full  evidence  of  his 
having  had  frequent  access  to  his  wife.  Elizabeth  Thomp- 
8on>  the  woman  with  whom  he  lived  says^  *'  the  said  Ralph 
"  Smyth  was  a  married  man  when  he  first  came  to  lodge  with 
"  the  deponent,  but  was  separated  from  his  wtfe,  and  he  used 
"  to  allow  her  an  annuity  as  was  understood  by  this  deponent. 
**  And  this  deponent  Jurther  saith,  that  after  the  said  Ralph 
**  Smyth  came  to  lodge  in  this  deponenfs  house,  a  lady  whom 
**  this  deponent  ever  understood  was  his  wife,  used  to  come  to 
**  him  occasionally,  and  this  deponent  from  declarations  made 
**  by  the  said  Ralph  Smyth  himself,  understood  that  his  said 
**  wife^s  name  was  Ann,  and  that  'she  came  for  the  annuity 
**  which  he  allowed  her,  and  that  she  visited  the  said  Ralph 
"  Smyth  for  several  years,  and  until  the  deponent  understood 
**  she  died.  And  when  the  said  lady  came  for  her  annuity  as 
''  aforesaid,  this  deponent  always  left  her  and  the  said  Ralph 
*'  Smyth  together  in  the  room  of  the  said  Ralph  Smyth,  which 
"  was  a  bed^room,  and  that  they  were  frequently  alone  toge^ 
"  ther  in  the  said  bed-room  for  half  an  hour  at  a  time." 

Now  it  has  been  said^  that  Elizabeth  Thompson  does  not  pre- 
tend to  know  Ann  Smyths  therefore  the  lady  may  have  been  some 
other  woman^  but  the  evidence  of  Martha  Cleeter^  &c.  fully  I 
think  establishes  the  identity^  for  she  says^  '*  whilst  she  was  a 
''  servant  of  Mrs.  Smyth  (1739-40),  that  the  said  Mrs.  Smyth 
<'  used  to  go  out  in  her  coach  and  get  out  in  Holbom,  and 
"  order  the  coach  to  wait  for  her, .  and  that  as  she  was  much 
*'  inclined  to  the  Pretender,  the  town  servants  in  the  house  used 
**  to  say  that  she  so  went  out  to  meet  a  gentleman  on  behalf  of  the 
*'  Pretender,  and  that  she  furnished  him  with  money  ;  but  this 
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"  deponetU  heard  from  Mr,  Mettecup,  who  fooi  Master  Simfth's 
**  tutor,  and  alto  from  Mrs.  CoMUe,  the  housekeeper,  who  are 
"  both  dead,  that  Mrs,  Snufth  was  a  married  woman,  and  was 
'^  separated  from  her  husband,  and  that  he  allowed  her  an 
"  annuity,  and  they  thought  she  went  to  receive  it,"  The 
same  witness  deposes  to  another  fact^  which  though  it  is  not 
a  direct  proof  of  Ann  Smyth's  meeting  of  her  husband^  yet  it 
becomes  in  a  high  degree  probable  that  she  sometimes  met 
him  at  her  own  house  in  Hammeiramith>  for  she  says^  '^  that 
^'during  her  residence  in  Mrs,  Smyth^s  family,  she  some- 
"  times  received  orders  to  go  down  to  Mrs.  SmytKs  house  at 
''  Hammersmith  to  get  a  dinner  prepared  there :  that  on  such 
**  days  Mrs,  Smyth  used  to  come  down  to  Hammersmith  to 
*'  dinner  in  her  coach,  but  unattended  by  any  servant,  and  a 
"  gentleman  who  was  unknown  to  this  deponent,  and  who  ap* 
*'  peared  to  be  turned  ff  forty  years  of  age,  used  at  such  times 
*'  to  come  to  the  house  in  a  hackney  coach,  and  that  the  said 
"  gentleman  and  Mrs.  Smyth  did  usually  at  those  times  dine 
"  together,"  And  in  confirmation  and  explanation  of  this, 
Sarah  Quinten  says,  "  that  whilst  she  resided  at  Hammer* 
"  smith  at  a  public-house  called  the  Red  Cow  with  her  grand^ 
*' father,  she  remembers  a  middle-aged  gentleman  came  in  a 
''  carriage  to  the  house  (f  the  said  Mrs.  Smyth,  that  the  ser* 
*'  vants  came  to  the  Red  Cow  with  some  qf  Mrs.  Smyth*s 
^*  servants,  and  the  deponent  remembers  they  said  that  Mr, 
*^  Smyth  was  come,  and  there  seemed  to  be  a  joke  among  the 
"  said  servants  on  that  occflsion  which  the  deponent  observed, 
"  but  did  not  understand,"  Now  to  be  sure  if  the  fact  was 
that  Mrs.  Smyth  was  at  this  time  separate  from  her  hus- 
band, and  known  to  have  a  commerce  with  Lord  Bradford, 
and  yet  had  a  private  intercoorse  with  her  husband,  it  was 
oatuxal  enough  that  the  seryants  should  joke  about  it 

These  depositions  form  a  chain  of  evidence  amounting  in  my 
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opinion  to  a  direct  and  full  proitf  that  Ralph  Smyth  had  ac- 
cess to  his  wife  at  the  times  mentioned  by  the  ^vitnesses :  it  is 
true  that  this  was  some  years  after  the  birth  of  the  deceased^ 
but  I  am  of  opinion  that  the  proof  of  the  access  in  and  after 
the  year  IT^Tf  strongly  corroborates  the  presumption  (arising 
from  Ralph  Smyth's  living  in  London)  of  access  before  that 
time.  If  there  had  been  no  proof  of  any  access  till  after  the 
Earl  of  Bradford's  deaths  it  might  have  made  some  difierence, 
but  the  time  Ralph  Smyth  went  to  lodge  at  Mrs.  Tbomp* 
son's  was  seven  years  before  his  Lordship's  deaths  and  four 
years  before  the  date  of  the  will^  so  that  the  reason  of  her 
avoiding  any  access  to  her  husband  under  any  apprehension 
of  its  coming  to  Lord  Bradford's  knowledge  and  giving  him 
offence^  was  full  as  strong  in  1727  &s  in  1720. 

It  was  said  by  the  counsel^  that  by  the  word  access  in  the 
cases  that  have  been  mentioned  was  meant  nuptial  access, 
and  that  it  was  not  sufficient  to  prove  that  they  were  toge- 
ther, if  there  was  not  sufficient  ground  from  circumstances 
to  believe  that  they  had  conversed  as  husband  and  wife.  But 
I  do  not  find  the  least  assertion  of  this  doctrine  in  any  case. 
I  take  it  that  it  has  always  been  held  to  be  sufficient,  if  it 
Could  be  proved,  that  the  husband  and  wife  had  been  together, 
or  that  they  might  have  been  together  by  being  frequently 
in  the  same  town  or  place,  and  in  Lomax's  case  there  is  a 
pretence  of  evidence,  that  they  were  never  at  the  same  house^ 
only  that  the  wife  resided  in  London  and  the  husband  was 
proved  to  have  been  frequently  there.  But  in  the  present 
case,  to  be  sure,  it  is  a  great  deal  stronger,  for  Thompson  says, 
they  were  together  without  any  other  witnesses  frequently  in 
her  house,  in  the  bed-chamber,  upwards  of  half  an  hour  to- 
gether. Now  there  being  such  evidence  therefore,  both  pre- 
sumptive and  positive,  of  the  access  of  the  husband  to  the 
wife,  I  consider  the  circumstantial  evidence  (however  strong 
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It  may  be)>  that  the  deceased  was  not  begotten  by  the  hus- 
band, bat  by  another  man,  insufficient  to  rebut  it. 

The  counsel  for  the  next  of  kin  have  justly  observed,  that 
the  criminal  intercourse  of  Mrs.  Smyth  with  Lord  Bradford 
is  very  slightly  proved  by  direct  evidence.  It  can  only  be  in- 
ferred from  the  general  reputation  of  her  being  his  Lordship's 
mistress,  and  of  the  deceased  being  his  Lordship's  son :  in 
short,  from  circumstantial  evidence  alone;  from  the  will  of 
Lord  Bradford ;  from  the  expensive  manner  in  which  he  was 
bred  up,  and  from  his  taking  the  name  of  Newport  by  Act 
of  Parliament ;  and  it  must  be  admitted  that  there  can  be  no 
doubt  that  the  Earl  of  Bradford  did  believe  the  deceased  to 
be  his  own  son,  which  gives  strong  probability  to  suppose 
that  it  was  so.  Yet,  when  you  consider  the  circumstances  of 
the  case,  there  are  fiacts  that  do  certainly  detract  from  that 
probability;  such  as  the  constant  communication  between 
the  parties,  and  the  secrecy  with  which  it  was  attended,  and 
more  especially  the  nature  of  the  separation.  It  has  been 
truly  observed,  that  there  is  no  evidence  to  show  that  they 
parted  with  feelings  hostile  to  each  other,  or  that  they  ceased 
to  live  on  an  amicable  footing.  The  instruments  executed  by 
Ralph  Smyth  in  1708,  1711>  and  1728,  giving  up  all  right 
in  his  wife's  property,  appear  to  have  been  voluntary  acts ; 
and  although  they  may  have  been  prompted  by  no  very  ho- 
nourable motives,  they  surely  indicate  the  absence  of  animo* 
sity  towards  his  wife.  We  must  also  recollect  that  he  ac- 
quiesced in  her  living  with  Lord  Bradford,  and  that  he  never 
lost  the  power  of  calling  upon  her  to  cohabit  with  him,  or  took 
any  steps  for  obtaining  a  separation. 

The  circumstances  that  have  been  principally  relied  on  in 
this  case  are  the  declarations.  There  is  one  declaration,  which 
is  an  affidavit  of  Mary  Prole,  who  says  '^  she  knew  Ann  Smyth 
"  when  she  was  the  mistress  of  Lard  Bradford,  and  heard  and 
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'^  always  undtr stood  from  her,  thai  she  had  no  lawful  issue,  but 
**  that  she  had  a  son  who  was  the  illegitimate  child  qf  Lard 
"  Bradford."  Then  there  is  the  answer  given  in  by  Ralph 
Smyth  in  chancery,  to  the  bill  of  revivor  brought  after  the 
death  of  Ann  Smyths  in  which  he  notices  the  deceased  as  '^  a 
"  person  called  in  the  said  bill  John  Newport/'  and  after* 
wards  says  ^'  he  does  not  know  who  is  the  heir  at  law  of  Ann 
"  Smyth"  which  would  not  have  been  true  if  he  had  regarded 
the  deceased  as  legitimate;  and  lastly^  his  recognising  the 
proceedings  in  chancery  respecting  the  lunacy  of  the  deceased^ 
which  abound  with  the  most  distinct  and  unequivocal  state- 
ments of  his  being  illegitimate.  All  this  has  been  urged  to 
be  a  direct  disavowal  by  the  husband  and  ^vife^  in  proof 
that  the  deceased  was  not  their  son.  But  this  disavowal  by 
the  father  or  mother  was  not,  I  conceive,  such  as  they  were 
by  law  allowed  to  make.  Lord  Mansfield  says  the  law  of 
England  is  dear,  that  the  declaration  of  a  finther  or  mother 
cannot  be  admitted  to  bastardize  the  son  bom  after  marriage  ; 
and  this  is  a  rule,  notwithstanding  what  has  been  said  of  it, 
which  in  my  apprehension  is  entitled  to  the  utmost  deferencCj 
not  only  from  the  authority  which  belongs  to  every  thing  de- 
livered by  that  great  judge,  but  from  its  conformity  with  the 
earlier  decisions,  and  its  tendency  to  preserve  order,  and  to 
prevent  confusion,  in  the  descent  of  property  and  in  the  ad- 
ministration of  justice.  It  is  a  rule,  not  only  in  the  law  of 
England,  but  in  the  47th  Title.  It  may  at  first  sight  appear 
oppressive  to  the  husband,  but  we  should  recollect  that  a 
husband  who  is  injured  by  his  wife  may  obtain  a  separation 
from  her,  and  thereby  escape  all  danger  of  a  spurious  progeny. 
If  a  husband  connives  at  his  wife  living  with  another  person, 
he  exposes  himself  to  the  consequences  of  such  baseness,  and 
access  must  be  presumed,  in  the  absence  of  proof  to  the 
contrary.    This  is  not  the  only  case  of  a  similar  nature  in 
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which  the  law  rejects  eTidence  opposed  to  a  presumption^ 
though  such  evidence  shall  amount  altogether  to  full  proof. 
If  a  woman,  big  with  child  by  A.^  be  married  to  B.,  it  is  clear 
that  the  latter  becomes  the  1^^  father  *.  And  let  no  one  re- 
proach the  law ;  the  rules  it  has  laid  down  have  been  wisely 
framed  for  the  security  6f  fieunilies>  for  the  protection  of  mar- 
riages, and  for  the  general  extension  of  public  convenience. 
It  is  an  evil  inseparable  from  the  most  perfect  of  human  in- 
stitutions, if,  in  particular  drcumstances  and  to  particular 
persons,  they  may  operate  to  mischief. 

Some  late  cases  have  been  mentioned,  where  children  pre- 
sumed fo  be  adulterine  bastards  have  been  bastardised  by  the 
Act  of  Parliament  which  dissolved  the  marriage  of  the  mo* 
ther.  But  those  being  cases  of  Acts  of  Parliament  alone,  and 
not  of  sentences  in  a  court  of  justice,  they  cannot  be  used  as 
precedents  here. 

Upon  the  whole,  I  am  of  opinion,  that  from  the  proofs  in 
the  cause,  the  mother  of  the  deceased  must  be  presumed  to 
have  had  access  to  her  husband,  at  t)ie  time  she  became  pr^- 
nant  of  the  deceased ;  and  consequently  the  deceased  must  be 
considered  to  be  legitimate,  and  not  a  bastard.  I  therefore 
pronounce  for  the  interest  of  Robert  Waller  and  James 
9myth^  as  the  representatives  of  James  Smyth,  the  next  of 
kin  of  the  deceased. 


"  Roll  858. 
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NOTB  (D.) 

Recueil  deb  Causes  Celebres,  Tom.  VI.  p.  94. 
Pftris,  1809. 

Catherine  Berard  was  married  on  the  25th  of  Jvlj,  IQOS, 
to  Francis  Chapellet,  who  six  months  afterwards  was  attacked 
by  a  pleurisj,  of  which  he  died  in  eight  daysk 

Upon  receiving  intelligence  of  his  decease^  which  took  place 
OB  the  20th  of  January,  IQ07»  his  fiunily,  who  had  always  op- 
posed his  marriage,  established  themselves  in  his  house,  though 
his  wife  was  entitled  to  live  in  it  in  addition  to  a  life  interest 
in  the  moiety  of  the  property  settled  on  her  by  her  husband. 
Far  from  offering  any  consolatitm  to  the  unfortunate  widow 
of  their  kinsman,  they  overwhelmed  her  with  the  most  cruel 
outrages,  though  she  expressed  her  belief  that  she  was  then 
pregnant. 

On  the  26th  of  February  following,  upon  an  inventory 
being  taken,  in  the  presence  of  the  whole  fiamily,  of  the  pro- 
perty of  the  deceased,  Catherine  declared  that  she  was  still 
uncertain  as  to  the  fact  of  her  pregnancy ;  a  diffidence  whidi 
did  honour  to  her  sincerity  and  virtue.  The  death  of  her 
husband  had  followed  so  close  upon  her  conceptioB,  that  she 
could  not  divest  her  mind  of  the  most  distressing  associations, 
and  was  thereby  incapable  of  perceiving  the  symptoms  ind- 
dent  to  incipient  pregnancy. 

These  symptoms  soon  became  more  decided*  and  this  certi- 
tude only  served  to  increase  the  cruelty  of  her  kinsmen ;  their 
cupidity  rose  to  sudi  a  point  as  to  stifle  the  cries  of  weakness, 
humanity,  and  innocence.  They  possessed  themselves  of  the 
cellar,  the  granary,  the  live  stock,  and  the  keys  of  the  dif- 
ferent buildings :  they  had  the  inhumanity  to  refuse  this  un- 
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fortunate  woman  a  mere  sustenance  in  her  own  house^  and 
eren  attempted  to  drive  her  away  from  it^  by  threats  of  beat- 
ing her>  if  she  remained  there  any  longer.  It  was  at  the  dose 
of  the  eighth  month  of  her  pregnancy  when,  in  the  darkness 
of  the  night,  they  broke  into  her  chamber,  and  grossly  insult- 
ed and  ill-used  her,  in  order  to  force  hear  to  wididraw  from 
her  home* 

It  can  be  easily  conceived  that  under  these  circumstances 
the  foetus  of  a  mother  exposed  to  so  much  suffering  was  likely 
to  be  arrested  in  its  growth.  The  death  of  her  husband,  and 
constant  persecutions,  must  have  affected  her  frame ;  mudi 
less  indeed  might  have  sufficed  to  cause  the  dea^  of  herself 
and  her  child. 

When  her  pregnancy  had  reached  the  ordinary  term,  that 
is,  the  ninth  month,  Catherine  Berard  was  attacked  by  the 
pains  that  precede  diild-lnrth.  She  called  for  the  assistance  of 
her  friends ;  her  relations  arrived ;  but  they  were  attracted 
only  by  the  most  sordid  motivies.  The  spectacle  afforded  by 
extreme  suffering  did  not  mitigate  their  anger;  they  gave 
way  to  the  most  violent  excesses,  and  their  conduct  became 
such,  that  all  the  individuals  who  had  hastened  thither  from 
fedii^  of  benevolence,  were  obliged  to  retire  from  the  house. 

Every  thing  indicated  an  approaching  delivery ;  and  the 
same  pains  returned  in  the  middle  of  the  tenth  month  with 
.  the  same  violence  as  at  the  end  of  the  ninth.  The  neighbours 
again  hastened  to  offer  their  assistance.  M.  Falquet,  a  sur- 
geon, now  in  the  army,  was  called  in ;  he  was  preparing  to 
assist  her,  but  this  second  scene  ended  like  the  first ;  the  re- 
lations again  stormed  and  threatened,  and  every  one  >  was 
obliged  to  retire. 

From  this  period  she  was  in  a  state  of  constant  suffering  to 
the  moment  of  her  delivery.  She  was  reduced  to  such  ex- 
treme indigence,  as  to  be  indebted  to  charity  for  her  support. 


374  APPENDIX. 

The  lelatioiis,  in  the  hope  of  impesehiog  the  l^thnaey  of 
the  child,  placed  no  bounds  to  their  inhumanity:  at  the  mo- 
ment when  the  agony  was  at  its  crisis,  they  caused  her  to  be 
summoned  before  a  court  of  law,  to  give  security  for  the 
moiety  of  the  life  interest,  under  the  penalty  of  forfeiture, 
and  they  declared  on  this  occasion,  that  they  disr^arded  the 
reports,  which  she  had  circulated  of  her  being  pr^nant  by  her 
husband. 

In  the  midst  of  these  domestic  calamities,  and  ajter  intense 
sufferings,  Catherine  Borard  gave  birth  to  her  child*  A  mid- 
wife of  the  parish  was  present  on  the  occasiim,  whoae  ob« 
serrations  on  the  state  of  the  mother  and  child  would  have 
been  important :  unfortunately  she  died  almost  immediately 
after.  HowcTer,  it  was  observed  that  the  child,  whose  re- 
semblance to  her  father  was  extraordinarily  striking,  was 
larger  and  better  formed  than  in&nts  in  general.  Thit  un- 
usual size  of  the  child,  which  is  one  of  the  principal  signs  of 
protracted  birth,  was  so  remarkable,  that  it  was  the  subject 
of  general  conversation  in  the  nei^bourhood. 

The  husband  died  on  the  20th  of  January,  IWJ,  and  the 
child  was  bom  on  the  3d  of  December  in  the  same  year;  thus 
making  an  interval  of  316  days.  We  can  only  wonder  that 
the  birth  was  so  slightly  protracted,  when  we  reeoUect  the 
sufierings  of  the  mother. 

Though  this  child  had  cost  its  mother  so  dear,  it  was  from 
that  circumstance  additionally  beloved  by  her :  to  be  a  modier 
has  charms  under  every  vicissitude :  she  was  its  sole  nupse« 
and  she  often  bedewed  it  with  her  tears,  on  thinking  of  its 
unhappy  fate,  if  the  unassisted  voice  of  innocence  and  virtue 
should  fail  before  the  tribunal  of  justice.  She  discharged  to- 
wards it  all  the  parental  duties  with  exemplary  fidelity,  and 
the  first  wants  of  infancy  having  been  supplied,  she  hastened 
to  place  it  under  the  protection  of  the  law  and  of  religion. 
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She  caused  it  to  be  baptised^  and  afterwards  sent  it  by  the 
midwife  to  be  registered  by  the  civil  officer.  It  is  unfertu* 
nate  that  her  messenger  was  ignorant  how  to  make  a  r^uhir 
deckration.  The  child  received  the  name  of  Rosalie^  and  was 
described  as  ''  a  child  bom  of  Catherine  Berard^  widow  of 
"  Chapellet." 

Notwithstanding  the  provision  made  by  her  husband  wa8» 
independent  of  her  dower,  perfectly  adequate  to  her  support, 
the  widow  continued  a  prey  to  the  most  frightful  want.  She 
was  reduced  to  the  necessity  of  presenting  a  petition  to  the 
tribunal  at  Chambery,  that  one  moiety  of  her  busband's  goods 
might  be  given  up  to  her,  and  the  other  placed  under  seques- 
tration, until  judgment  had  been  given  upon  the  Intimacy 
of  Rosalie.  She  also  demanded  some  satisfection  for  the  in« 
juries  committed  against  her,  and  claimed  the  restitution  of  the 
keys  of  the  different  buildings.  The  tribunal,  by  a  decree  dated 
the  11th  of  January,  1808,  directed  the  petition  to  be  heard; 
and  it  having  been  notified  to  her  opponents,  they  on  their 
side  subpoenaed  the  widow,  and  also  the  guardian  of  the  child. 

The  discussion  turned  on  the  Intimacy  of  Rosalie.  The 
mother  and  the  guardian  offered  to  prove  all  the  iacts  relative 
to  the  cruelty  of  the  family,  and  the  pains  of  labour  of  the 
mother  at  the  end  of  the  ninth  month  and  towards  the  middle 
of  the  tenth. 

The  guardian  urged  that  the  £imily  had  failed  in  the  re« 
spect  they  owed  to  justice,  and  had  violated  the  rights  of  pro* 
perty  in  taking  possession  of  the  goods  and  stripping  the  house, 
and  that  nothing  belonged  to  them  as  long  as  the  question 
respecting  the  legitimacy  of  the  infant  remained  undecided. 

The  widow  defended  herself  with  all  the  eneigy  and  cou- 
rage, that  truth,  innocence,  and  maternal  affection  can  in- 
spire. She  related  the  drcumstanoes  which  had  preceded  the 
death  of  her  husband.     She  explained  the  nature  of  his  dis- 
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order,  its  apparent  insignificanoej  and  the  vigour  he  had  pre- 
served abnost  to  the  last  moment  of  his  life.  She  detailed 
the  various  outrages,  of  which  she  had  been  the  victim,  and 
endeavoured  to  demonstrate  from  these  fieicts,  that  the  late 
birth  of  the  child  might  be  naturally  accounted  for. 

Her  adversaries  admitted  their  having  taken  possession  of 
the  property,  and  having  removed  part  of  the  goods.  They 
did  not  deny  the  facts  which  had  been  tendered  in  evidence. 
They  treated  with  contempt  the  notion  of  the  child  being  the 
issue  of  the  husband,  and  they  rested  their  case  on  the  civil 
code,  on  some  fragments  of  the  Roman  law,  and  on  some  iso- 
lated judgments  that  appear  amongst  the  numerous  authori- 
ties, which  more  modern  and  enlightened  times  have  furnished 
.  in  opposition  to  their  claim. 

The  following  are  the  reasons  for  the  judgment  which  was 
pronounced  on  these  arguments : — 

"  Whereas  the  article  315  of  the  Code  Napoleon  declaring 
'*  that  the  legitimacy  of  the  infant  bom  300  days  after  the 
''  dissolution  of  the  marriage  is  open  to  be  disputed,  invests 
^*  him  with  a  provisional  Intimacy,  and  with  the  rights  of 
"  such  legitimacy,  until  the  contrary  be  established,  by  a 
"  combination  of  facts  and  of  particular  drcumstanoes,  the 
''  effect  of  which  is  to  remove  the  doubts  of  the  physiolagist 
''  and  of  the  judge  on  the  point  in  question. 

'^  Whereas,  also,  the  relations  of  the  husband  have  adduced 
"  no  grounds  for  establishing  the  illegitimacy  of  the  child  be- 
"  sides  the  presumption  arising  from  the  protracted  birth, 
"  which  only  gives  them  the  power  of  disputing  its  legitimacy; 
"  they  have  not  charged  the  mother  with  any  act  of  inconti* 
"  nence,  immorality,  or  impropriety,  during  or  after  her  mar- 
"  riage,  which  can  tend  to  prove  the  child  not  to  be  legitimate. 

"  Whereas,  also,  the  interval  of  time  between  the  death  of 
"  the  husband  and  the  birth  of  the  child  does  not  exceed  that 
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''  which,  acoording  to  the  opinion  of  the  most  celebrated  phy* 
''  ddans,  is  the  possible  tenninus  of  protracted  birth. 

''  Whereas,  aLM>>  the  admission  of  the  fiftmily  that  they  had 
<t  poeseased  themselves  of  the  husband's  property,  and  disposed 
**  of  a  portion  of  the  stock  and  goods  which  were  on  the  pre« 
''  misesj  mi^t  have  produced  a  state  of  distress  and  debility 
''  capable  of  retarding  the  growth  of  the  foetus. 

**  V/hereas,  also,  the  demand  of  Catherine  Berard  is  so 
**  much  the  more  uigent,  from  the  income  to  which  she  is 
**  entitled  being  indispensable  for  her  own  support  and  that 
"ofherfomily." 

On  the  14tii  of  April,  1808,  a  definitive  judgment  declared 
the  legitimacy  of  Rosalie,  and  condemned  her  adversaries  in 
damages  for  the  injuries  they  had  conmiitted  aggixist  her 
mother.  This  decision  having  been  appealed  from,  M.  Metral 
and  his  opponent,  of  whose  name  we  are  unfortunately  igno- 
.  rant,  pleaded  before  the  High  Court  of  Appeal  with  an  elo« 
quence  and  erudition  worthy  of  the  highest  eulogium. 

The  limits  of  our  work  preclude  our  giving  the  details  of 
the  defence ;  we  must  confine  ourselves  to  a  short  analysis. 

"  If  nature  ",  said  M.  Metral,  "  had  fixed  an  invariable 
''  period  for  gestation,  there  would  be  no  instances  of  pro- 
**  tracted  or  advanced  births.  The  existence  of  the  one  sup- 
'' poses  the  existence  of  the  other ;  for  if  there  be  an  extreme 
'*  point  on  the  one  side  there  must  also  be  one  on  the  other, 
**  or  there  can  be  no  mean  period.  If  in  all  the  works  of  na« 
"  ture  we  can  find  no  instance  where  its  laws  are  invariable, 
**  then  the  period  of  human  birth  cannot  be  so  circumscribed; 
"  the  infiuit  whilst  in  the  bosom  of  its  parent  cannot  form  an 
"  exception  to  the  laws  of  nature,  and  indeed  the  existence 
*'  of  protracted  and  advanced  gestation  has  been  universally 
*'  admitted. 

'*  The  usual  limit  of  premature  delivery  has  been  fixed  at 
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''  seven  months,  as  tkat  of  protracted  delivery  at  eleven,  for 
''  both  in  one  and  in  the  other  there  is  a  departure  from  the 
**  ordinary  course  of  nature. 

''  Hippocrates  believes  the  usual  period  of  gestation  to  be  at 
"  the  ninth  or  tenth  month;  but  we  find  by  various  passages 
*'  of  his  works  where  he  treats  of  the  disorders  of  women  dur- 
"  ing  pregnancy,  that  it  is  possible  for  gestation  to  extend 
**  perhaps  beyond  the  eleventh  month.  '  Mea  sententia  pars  * 
*^  *  in  undecim  mensibus  mensis  est.'   Tit.  de  Septimestri. 

''  There  is  also  another  passage  which  is  not  less  precise. 
'' '  Cum  enim  ultra  pleniluniimi  mulier  condpit,  hoe  totum 
'' '  undecim  mensem  attingere  necesse  est  ut  quidem  ad  ex- 
'^ '  tremum  circuitum  perveniat.'    Tit.  de  Octimestri. 

^*  In  modem  times,  four  celebrated  schools,  the  faculty  of 
''  Leipsic,  the  faculty  of  Oiessen,  and  those  of  Ingolstadt  and 
*^  Montpellier,  have  considered  that  a  woman  might  be  de- 
**  livered  aftar  the  twelfth  month. 

**  It  was  admitted  by  a  decree  of  the  faculty  of  Leipsic  dated 
^'  the  4th  day  of  December  1088,  that  a  delivery  might  be 
**  protracted  to  one  year  and  thirteen  days. 

**  The  fiiumlty  of  Giessen  has  decided  a  posthumous  child 
**  of  twelve  months  to  be  legitimate :  founding  its  decision  on 
*^  the  authority  of  Pliny,  Cardan,  Spiegel,  Skinkius,  and  various 
**  celebrated  doctors. 

**  The  faculty  of  Ingolstadt  has  decided  a  child  of  twelve 
"  months  and  eight  days  to  be  legitimate. 

'^  Fontanus,  a  great  doctor,  cites  the  authority  of  several 
*^  writers,  and  of  the  school  at  Montpellier,  that  a  delivery 
'*  may  be  protracted  to  eleven  or  twelve  months. 

^'  Teichmayer,  Inst.  Med.  Leg.  p.  63,  says  that  there  are 


^  Hippocrates,  Frankf.  ediu  p.  216. 
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^'  doct4Nn  wh«  have  kaown  caa^s  of  delivery  at  eleven  or  twelve 
''  mootiis. 

"  A  girl  at  Leipsic  profeaeed  to  be  pregnaut  by  a  young  man ' 
''  of  large  fortune :  ahe  waa  confined  and  watched  by  order  of 
**  the  magiatnicy;  at  the  end  of  aixteen  montha  abe  wda  de- 
^'  livered  of  a  child  that  lived  two  daya.    The  &ct  ia  recorded 
*^  by  Bartolinua. 

**  Bayle,  a  doctor  at  Toulouae,  8aya>  in  a  diaaertation  delivered 
**  in  1678j  that  a  woman  aft^  pregnancy  of  nine  montha  felt 
''  the  paina  of  labour^  and  atruggled  to  acoompliah  her  delivery^ 
**  but  it  waa  prevented  by  a  hernia  from  taking  place  until  the 
''  tenth  month* 

*^  All  medical  men  have  heard  of  thoae  celebrated  fortua  at 
*^  Joigaj,  Seas,  Dole«  and  Touloaae^  which  have  petrified^ 
"  driedj  or  gangrened  in  the  womb  of  the  femalcj  after  re- 
'^  maining  there,  more  or  leaa  time. 

''  A  woman  waa  delivered  at  Vemy  in  the  dioceae  of  Bmgea 
**  of  a  child  at  the  expiration  of  nine  montha^  and  of  another 
''  aix  weeka  after.    They  both  lived* 

"  Madame  Reffatin  a  midwife  at  Nevera«  delivered  on  the 
'^  J  7th  of  January  1773,  the  wife  of  a  butcher  who  had  borne 
'^  her  child  eleven  montha.  The  firat  aymptem  ahewed  itaelf  on 
*^  the  30th  of  January,  four  montha  and  a  half  after  ahe  felt 
*'  the  child  move  in  her  womb ;  at  the  end  of  October  ahe  waa 
"  attacked  by  the  uaual  paina  of  child-birth,  but  the  delivery 
"  did  not  take  place  till  the  17th  of  January  following. 

"  Pranen,  a  doctor  at  Arlea,  dedarea  that  hia  wife  bore  her 
**  male  children  nine  montha,  and  her  female  children  ten 
**  montha,  and  aometimea  longer.  Skinkiua  in  hia  work  '  De 
'' '  Part,  de  Decimo  et  Undecimo  Menae,'  informa  ua  that  the 
*'  parliament  of  Rouen  inaerted  in  their  regiater,  by  way  of  pre- 
''  cedent,  that  a  woman  who  had  experienced  the  paina  of  child 
'*  birth  in  the  ninth  month,  waa  not  delivered  until  the  eight- 
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"  eenth.  Tbe  Encydopedia^  under  the  article  '  Aooonche- 
'^  *  ment'  says^  that '  females  are  delivered  at  tiie  end  of  seven, 
<*  *  eight,  nine,  ten,  and  eleven  months.'  Buffon  in  his  Na- 
''  tnral  History  observes,  '  that  the  appearance  of  a  new  bom 
*' '  child  will  not  always  shew  how  long  his  birth  has  been  re- 
** '  tarded ;  that  a  child  may  be  bom  at  ten  months,  and  yet 
'^  *  be  not  more  fiill  grown  than  one  who  is  bom  at  nine 
*' '  months/ 

*^  The  Emperor  Adrian  admitted  the  legitimacy  of  a  child 
"  who  was  bom  eleven  months  after  the  death  of  the  husband, 
**  and  his  decision  was  founded  upon  the  opinions  of  the  an- 
''  cient  naturalists  and  physicians ;  the  woman,  it  should  be 
**  added,  was  virtuous.  The  Novell.  39,  cap.  2,  declares  that 
'^  the  infant  bom  in  the  eleventh  month  is  Intimate.  '  Mulier  . 
*^  *  undecimo  mense  perfecto  peperit,  ut  non  esset  possibile 
**  *  dioere,  quia  de  defuncto  fuisset  partus,  neque  enim  in  tan- 
** '  tum  temptts  conoeptionis  extensum  est.'  It  is  clear  that 
**  the  text  relates  to  a  woman  whose  gestation  extends  beyond 
**  the  expiration  of  the  eleventh  month ;  the  words  *  mulier 
*« '  undecimo  mense  perfecto,'  the  title  of  the  Novel,  leave  no 
'^  doubt  of  it :  so  that  the  legitimacy  of  a  child  bora  during  the 
''  eleventh  month  was  indisputable.  Godefroy  in  hi»iiote  on  this 
''  Novel,  mentions  a  case  which  occurred  in  his  own  house  at 
"  Chappes,  of  a  widow  who  was  delivered  eighteen  months  after 
*'  the  death  of  her  husband :  the  child  was  declared  legitimate 
''  on  account  of  the  int^rity  of  the  mother,  against  whom  no 
**  imputation  was  raised  by  her  opponents. 

^'  The  Roman  laws  contain  a  devise  by  one  Gallus  ez- 
''  pressed  in  these  words,  '  Si  filius  mens  vivo  me  morietur, 
«  <  tunc  si  quis  mihi  ex  eo  nepos  si  quae  neptis,  post  mor- 
"  '  tem  meam  in  decern  mensibus  proximis  quibus  filius  meus 
"  *  moreretur,  natus  natave,  hanredes  sunto.'  L.  29.  de  lib. 
^'  posthumis. 
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"  By  the  last  laws  of  Rome,  an  infant  born  in  the  elerenth 
"  month  was  nnquestionably  legitimate. 

"  In  France^  the  parliamentary  courts  have  always  been  fii- 
"  Tourable  to  cases  of  protracted  gestation.  On  the  20th  of 
''  August  1649,  a  daughter  bom  ten  months  and  nine  days 
"  after  the  absence  of  the  husband,  was  declared  legitimate  by 
"  the  parliament  of  Paris.  It  was  urged  by  the  collateral  heirs 
**  that  Jean  Pellors  (the  husband)  had  fallen  into  a  paralysis 
"  some  years  after  the  marrii^,  and  that  in  the  hope  of  re- 
''  oovery  he  had  been  carried  in  a  litter  to  the  waters  of  Bar- 
"  botau  in  Gascony,  where  he  remained  ten  months  and  nine 
"  days,  from  whence  they  inferred  that  he  could  not  be  the  fa- 
**  ther  of  the  child.  They  added  that  the  woman,  overcome  by 
*'  the  reproadies  of  her  husband,  had  made  a  dedaration 
^  before  a  notary,  that  the  child  in  question  was  mot  b^^otten 
'^  by  him.— In  the  Journal  of  Audience,  Vol.  I.  1.  7*  c  27- 
"  Ren^  Villeneuye  was  declared  legitimate  by  judgment  of 
*'  the  6th  of  September  }66B,  although  bom  eleven  months 
**  after  the  decease  of  the  husband.  The  circumstances  which 
"  amongst  others  had  great  weight  were,  1st,  the  excellent  and 
**  pious  education  of  Jacqueline  Dubrier  the  mother,  who  had 
"  been  placed  in  a  monastery  during  her  infancy,  remained 
''  there  until  the  age  of  twenty-six,  under  the  care  of  her  aunt 
''who  was  the  prioresss.  2dly.  That  it  was  in  the  ninth 
«'  month  that  she  first  felt  the  pains  of  labour.  3dly.  That  the 
*'  pains  at  the  delivery  were  unusually  severe.  4thly.  That  the 
''  matrons  and  surgeons  had  during  her  confinement  declared  it 
"  to  be  a  case  of  protracted  delivery.  5thly.  That  the  law  has 
"  not  fixed  any  precise  limit  to  the  period  of  gestation ;  that  a 
*'  gestation  of  t^velve  months  was  possible :  it  depended  on  the 
"  influence  of  the  stars,  differences  of  constitution  in  the  fitther 
"  and  mother,  whose  children  would  be  variously  affected  by 
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^'  theu*  weakness  or  yigoor^  an  the  fbrmative  powers  tar  oa 
"  the  infinity  of  causes,  in  consequence  of  which  the  gestatkni 
"  of  males  is  usually  shorter  than  that  of  females. 

'*  Boutelier  has  preserved  a  judgment  of  the  ^reat  chamber 
''  of  the  parliament  of  Paris  delivered  in  1745,  which  declared 
''  a  woman  legitimate  although  bom  eleven  complete  moDtln 
"  after  the  departure  of  her  father  on  a  voyage  beymid  seas* 
^*  The  heirs  were  condemned  to  costs  of  the  suit,  as  guilty  of 
'^  conduct  highly  vexatious  and  oppressive.  CSioppin  (sur 
f'artic.44.  of  the  court  of  Anjott)  says  that, '  a  suit  to  redeem 
*^  'a  mortgage'  beingbrought  onbehalf  of  achildof  whidithe 
'^  mother  was  then  enodnte,  it  was  decreed  in  his  fitivoar, 
*'  thou^  the  birth  did  not  occur  till  eleven  months  after  the 
''  date  of  the  petition.  This  doctrine  was  so  £ree  from  all  doubt 
^  that  we  find  it  briefly  laid  down  by  Domat.  Liv.  II.  lib.  3. 
"  sect.  1.  N.  5. 

"  The  legislators  of  the  Code  Napoleon  were  sensible  of  the 
**  impossibility  of  fixing  an  invariable  limit ;  since  nature 
^  knows  no  such  restrictions.  The  art.  315  of  Code  Nap. 
*'  says,  '  the  legitimacy  of  a  diild  bom  300  days  after  the  dis^ 
f€ « solution  of  the  marriage  may  be  disputed.'  Nothing  can  be 
^'  more  dear  or  energetic  than  this  expressicm ;  the  law  does 
"  not  declare  the  child  legitimate,  neither  does  the  law  declare 
**  it  illegitimate.  The  counsel  for  the  government  who  de^ 
^'  veloped  the  object  of  the  law,  used  these  words,  'the  charge 
" '  of  protracted  birth  may  be  raised  against  a  child  if  it  be 
**  'bora  300  days  after  the  dissolution  <^  the  marriage;  but  the 
** '  presumption  resulting  ftom  it  will  only  be  deduve  againat 
'' '  the  child  in  cases  where  it  is  not   rebutted  by  other 

*  llie  ancient  philosophers  admitted  the  existence  of  a  vis  formatriz  from 
which  the  form  of  aH  bodies  originafted.    Diet  d«  Trev. 
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"  '  circumstances.'  So  that  a  birth  after  ten  months  does  not 
'^  fix  iUegitimacy  on  the  child;  his  status  is  only  doubtful :  he 
**  is  neither  legitimate  nor  illegitimate." 

M.  Metral  finished  by  saying  that  the  law  having  in  simi- 
lar cases  empowered  the  judges  to  decide  according  to  the 
particular  circumstances  before  them^  all  of  them  in  this 
case  combined  to  entitle  his  client  to  a  decision  in  her  favour. 
Her  virtue  had  been  too  fully  established  for  it  to  be  supposed 
that  she  would  have  prostituted  herself  at  so  awful  a  moment 
as  the  decease  of  her  husband :  whilst  her  sorrow^  and  the 
cruelty  with  which  she  had  been  treated  by  the  heirs,  fur- 
nished  the  real  ground  of  her  tardy  delivery. 

The  counsel  for  the  relations  of  the  deceased  opposed  to 
the  authorities  cited  by  M.  Metral  the  opinions  of  Hippo- 
crates in  his  work  '^  De  Natur&  Pueri  '*,  where  he  fixes 
280  days  as  invariably  the  longest  period  of  gestation ;  of 
Galen  in  his  work,  ''  De  Semine,  cap.  4."  and  of  many  other 
learned  men,  such  as  Bartholin,  Peyronnel,  Diogenes  Laer- 
tins  in  Pythagora,  Salamanticus,  Johannes  Gok^>edas, 
Bangenes  Levinus,  Lemmius,  Mercurialis  Puxa,  Vannette, 
Dionis,  Harvey,  HaUer,  Bouvard,  Louis,  &c  He  also 
stated  some  provisions  of  the  Roman  laws,  and  three  sen- 
tences, one  delivered  by  the  parliament  of  Paris,  on  the 
22d  of  August,  1626,  another  by  the  parliament  of  Rouen  on 
the  10th  of  August,  1632,  and  the  third  by  the  parliament  of 
Grenoble  on  the  3d  of  April,  1626. 

Finally,  he  argued  that  the  provision  of  the  315th  section 
of  the  Civil  Code,  made  it  impracticable  for  the  courts  in 
any  case,  to  declare  a  child  Intimate  if  bom  after  the  300 
days.  As  the  grounds  he  relied  on  are  stated  in  the  judgment 
of  the  Court  of  Appeal  of  Grenoble,  dated  the  12th  of  April, 
whereof  a  c<^y  is  subjoined,  we  consider  it  unnecessary  to 
detail  them. 
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Copt  of  thb  Judgment. 


Whereas  the  315th  section  of  the  Code  Napoleon  is  thus 
expressed,  "  The  Intimacy  of  an  infant  bom  300  days  after 
the  dissolution  of  the  marriage  may  be  contested";  we  con- 
sider it  may  from  this  article  be  inferred,  that  the  legislature 
intended  to  fix  at  300  days  the  extreme  limit  of  tardy  births, 
and  the  most  protracted  pregnancies. 

Although  the  law  does  not  expressly  declare  an  infant  bom 
300  days  after  the  dissolution  of  the  marriage  to  be  illegiti- 
mate, and  merely  says  that  its  Intimacy  may  be  conietted, 
we  can  only  infer  from  this,  that  it  requires,  in  order  to  de- 
clare it  illegitimate,  that  the  question  of  ill^timacy  shall  be 
raised  by  a  party  interested  in  contesting  the  child's  status, 
for  these  reasons,  ^*  That  every  private  right,  if  disputed,  ought 
*'  to  be  so  by  an  individual  having  an  opposite  interest ;  that 
''  the  law  does  not,  unless  duly  caUed  upon,  pretend  to  redress 
"  an  injustice;  and  finally,  that  the  status  of  the  infimt,  if 
"  not  attacked,  remains  protected  by  that  silence,  which  no 
'^  one  is  interested  to  break." 

We  also  think,  that  if  the  text  of  the  315th  artide  dted 
above  be  open  to  some  doubts,  they  will  be  immediately  re- 
moved by  considering  the  spirit  of  this  law  more  dearly  de- 
vdoped,  in  the  228th  and  229th  arddes  of  the  same  code, 
which  provide,  that ''  widows,  and  wives  who  have  been  di* 
"  vorced,  shall  not  marry  again  until  ten  morUks  after  the  dis- 
''  sdution  of  thdr  former  marriage ;  "  shewing  that  the  law, 
always  anxious  to  prevent  confusion  of  lineage,  has  fixed  at 
300  days  the  extreme  limit  of  pregnancy. 

The  spirit  of  this  law  is  still  further  testified  by  the  312th 
artide  providing,  that ''  the  husband  may  disown  the  infant 
"  if  he  can  prove  that,  for  the  ten  months  preceding  its  births 
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*'  he  tiras  under  a  physical  impossibility  of  cohabiting  with  his 
"  wife ; "  the  law  therefore  thus  making  the  illegitimacy  of 
the  infant  in  this  case>  depend  on  the  simple  disavohal  of  the 
liusband,  accompanied  by  proof  of  the  impossibility  of  his 
having  cohabited  with  his  wife  for  ten  months  preceding  its 
birth,  it  clearly  follows  that  the  period  of  ten  months  is  the 
extreme  limit  fixed  by  law  for  tardy  births. 

We  also  are  of  opinion  that  the  315th  article,  in  giving  to 
the  heir  of  the  husband  the  right  of  contesting  the  legitimacy 
of  a  child,  bom  300  days  after  the  dissolution  of  the  marriage> 
intended  to  give  such  a  proceeding  on  their  part,  the  same 
effect,  as  the  simple  disavowal  of  the  father,  in  the  case  pro* 
vided  for  by  the  312th  article. 

That  these  two  words,  to  disavow  and  to  contest,  ought  to 
be  taken  in  the  same  sense  and  have  the  same  effect,  sincis,  in 
the  cases  specified  in  the  317th  and  318th  articles,  the  law 
assimilates  these  two  expressions,  draws  from  them  the  same 
inference,  and  gives  them  the  same  force. 

We  think  that  the  law  having  already  admitted  an  addition 
of  thirty  days  to  the  term  of  nine  months,  which  is  the  ordi* 
nary  course  of  nature,  to  extend  this  term  still  further  beyond 
300  days,  would  be  at  once  to  relax  the  restraints  of  morality, 
disturb  the  tranquillity  of  families,  introduce  an  unlimited  la- 
titude of  decision,  imd  restore  to  the  courts  that  arbitrary  dis- 
cretion, which  it  is  the  particular  object  of  the  new  code  to 
take  away. 

We  think,  that  even  admitting  the  315th  article  to  be  not 
so  decisive,  but  that  extraordinary  circumstances  may  concur 
in  which  a  child,  though  bom  300  days  after  the  dissolution 
of  the  marriage,  might  be  declared  Ic^timate,  still  it  unques- 
tionably raises  a  legal  presumption  of  illegitimacy  against  the 
child,  and  that  in  such  a  case,  facts  must  be  averred  suffi- 
ciently weighty  and  conclusive  to  rebut  the  presumption 

c  c 
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arising  from  the  law;  that  such  extraordinary  drcnmatanoeB 
must  be  extremely  rare^  and  do  not  appear  on  these  proceed- 
ings^ nor  in  the  facts  which  the  guardian  demands  to  be  ad« 
mitted  in  proof. 

Finally^  we  think  that  Rosalie  Berard  bom  318  days  after 
the  decease  of  Francis  Ghapellet^  cannot  bring  the  time  of 
her  conception  within  the  status  of  the  matrimony,  nor,  by  oon'« 
sequence,  raise  a  legal  presumption  of  her  being  legitimate. 

For  these  reasons  the  court  (the  judges  being  assembled  at 
a  solemn  audience  after  a  previous  adjournment  occasioned 
by  an  equal  division  *)  rejects  the  appeal,  and  by  a  fturther 
judgment  forthwith  declares  Rosalie  Berard  is  not  entitled  to 
be  considered  the  daughter  of  Francis  Chapellet,  or  to  claim 
as  his  heir. 

And  the  court  decrees  to  the  parties  claiming  as  collateral 
heirs  of  Chapellet,  the  property  and  enjoyment  of  his  estate, 
reserving  to  Catherine  Berard  her  jointure,  and  the  bequests 
made  to  her  by  her  husband,  after  payment  of  the  costs. 

This  decision  is  undoubtedly  one  of  great  weight,  coming 
as  it  does  from  the  whole  court ;  but  with  great  deference  to 
the  learning  and  talents  of  the  judges  of  which  it  is  com- 
posed, we  submit  they  are  mistaken  in  deciding  that  the 
315th  article  of  the  Code  expressly  declares,  a  child  illegiti« 
mate  when  bom  300  days  after  the  dissolution  of  the  marriage. 


'  "  Vider  le  partage  "  if  a  technical  term,  that  cannot  be  correctly  translated 
by  any  expression  in  English  equally  concise ;  its  meaning  will  best  appear  from 
the  118th  article  of  the  Code  de  Procedure  Civile.  **  En  cas  de  partage  on 
**  appellera  pour  le  vider  un  juge ;  IL  defaut  du  juge  au  suppliant ;  k  son  de&ut 
*'  un  avocat  attach^  au  barreau,  et  ^  son  defaut  un  avoue;  tous  appeles  aelon 
"  Tordre  du  tableau ;  Tafiaire  sera  de  nouveau  plaid^e."  Tliough  if  the  Court 
of  Appeal  was  a  Cour  Royale  the  proceedings  in  such  adjourned  sesaon  would 
be  regulated  by  the  468th  article  of  the  same  Code. 
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and  our  opinion  in  this  respect  is  founded  on  the  ai^uments 
delivered  both  hg  the  Advocate-Qeneral,  and  the  counsel  for 
ike  cnrnn,  and  some  members  of  the  bench.  All  agreed  that 
the  word  *'  may  *'  used  in  this  artide^  merely  gives  a  dis-* 
oretionary  power^  and  that  the  presumption  of  iU^timacy 
is  not  sufficient  to  deprive  a  child  of  its  rights. 

The  courts  then^  in  cases  of  this  nature^  are  invested  with 
a  discretionary  power,  in  the  exercise  of  which,  they  are  ne- 
cessarily bound  to  take  into  oonsidesation,  all  the  circunn 
stances  favourable  to  the  mother,  and  also  to  consult  those 
able  authors,  who  have  recently  treated  this  subject. 

Had  the  Court  of  Appeal  of  Grenoble  taken  this  view  of 
the  law,  they  must  have  attached  great  importance,  as  well 
to  the  irreproachable  conduct  of  the  widow  Chapellet,  as  to 
the  ill  treatment  she  experienced,  which  may  have  retarded 
the  birth  of  her  daughter,  and  also  to  the  doctrine  laid  down 
by  two  learned  physicians,  (M.  Vigarous,  professor  at  Mont* 
pelier,  and  M.  Fod6r6^)  on  which  M.  Mitral,  counsel  for 


*  Nature  (sayi  M.  Vigarous  in  the  887th  page  of  his  Elementary  Treatise 
on  the  Diseases  of  Women)  has  fixed  no  certain  period  for  the  developement 
and  maturity  of  the  foetus.  The  adrancement  or  retardation  of  the  process, 
will  be  influenced  by  the  state  of  the  mother's  constitution,  by  the  drcum- 
stances  attending  the  conception,  by  the  greater  or  less  degree  of  tranquillity 
during  the  period  of  gestation,  and  finally  by  the  sex  of  the  infant ;  for  the 
experience  of  ancients  and  of  modems,  as  well  as  that  of  women  who  have  had 
numerous  fiimilies,  affords  us  daily  proof  that  males  are  more  npidly  fonned 
than  females.  In  general,  all  the  above  circumstances  influence  the  foetus  in 
the  speedy  or  tardy  attainment  of  its  full  growth;  hence  it  is  that  some  are 
completed  at  five^  six,  seven,  and  eight  months,  and  at  every  intermediate 
period,  while  others  are  not  perfected  until  after  the  usual  and  more  ordinary 
period  of  nine  monthly  as  the  tenth  or  even  the  eleventh  month ;  and  the 

cc2 
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the  appellant^  mainly  relied.  The  opinion  of  theae  two  writers 
would  no  doubt  have  little  influence  in  a  case,  where  the 
chastity  of  the  mother  was  doubtful;  but  it  should  have  great 
weight  in  a  case  like  the  present,  where  the  character  of  the 
wife  is  untarnished,  and  where  deep  chagrin  may  have  re- 
tarded her  delivery,  and  where,  moreover,  at  the  instant  of  her 
husband's  decease  she  declared  herself  pr^;nant.  It  is  much 
to  be  ivished,  that  the  Supreme  Court  may  have  an  opportu- 
nity  of  pronouncing  its  opinion  on  this  important  question. 


greater  or  leu  maturity  of  the  foetui  hai  a  particular  influence  on  the  time  of 
the  delivery. 

Let  ug  now  see  how  M.  Todhh  expresses  himself  in  his  "  Essay  on  Positive 
Physiology**  printed  in  1806,  8  Vol.  $  796. 

"  The  ordinary  time  of  delivery  is  at  the  end  of  the  ninth  solar  month.  But 
**  this  time  is  not  so  invariably  fixed  but  that  a  woman  may  be  delivered  at  an 
*<  earlier  or  later  period  without  injury  to  herself  or  her  child,  as  at  the  end  of 
**  the  seventh,  tenth,  or  even  eleventh  month,  of  which  I  have  given  several 
<*  instances  in  my  L^gal  Me^cine.  I  must  however  observe,  that  it  appears 
*'  to  me,  such  deviations  cannot  fidce  place  unaccompanied  by  some  physiod 
*'  derangement,  and  that  the  delivery  therefore  in  the  ordinary  and  natural 
"  course  of  things,  may  be  considered  as  fixed  about  the  fi82d  day.*' 

Nothing  can  be  more  positive  than  the  hmguage  of  these  two  enlightened 
writers,  and  we  think  their  opinion  entitled  to  great  attention,  in  cases  when 
the  decision  may  fix  an  in&mous  stigma  on  a  virtuous  woman,  and  deprive  her 
infant  of  its  status  and  its  rights.    (Original  note.) 
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Note  (E.) 


Proceedings  in  the  House  of  Lords  on  the  Claim  to  the 
Earldom  of  Banburt. 

The  Earldom  of  Banbuiy  has  been  regarded  by  the  House 
of  Lords  as  an  extinct  peerage^  from  as  distant  a  period  as 
1632.  In  that  year^  William  Earl  of  Banbury  died^  and  the 
fact,  whether  he  left  any  issue,  has  been  the  subject  of  dispute 
in  the  House,  more  frequently  than  any  other  fact,  that  has 
ever  engaged  their  judicial  attention.  There  have  been,  ajk 
different  times,  no  less  than  eight  petitions  to  establish  the 
claims  of  individuals,  representing  themselves  to  be  the  legiti- 
mate descendants  of  the  nobleman,  who  last  enjoyed  the  pri- 
vileges of  the  earldom. 

The  history  of  these  claims  has  now  become  exceedingly 
obscure ;  they  can  only  be  traced  on  the  records  of  the  House, 
an  authority  not  implicitly  to  be  trusted,  as  the  minutes  of 
the  committees  of  privileges  were  formerly  made  in  a  very 
careless  manner,  and  ceased  to  be  considered  of  importance 
when  the  committees  had  dissolved  *.  Few  of  the  minutes 
have  come  down  to  us  perfect,  and  those  relating  to  the  Ban- 
bury peerage  bear  evident  marks  of  mutilation;  they  are 
checked  however  in  many  instances  by  the  proceedings  of  the 
House,  as  detailed  in  the  journals ;  and  though  they  do  not  en- 
able us  to  collect  all  the  particulars  of  the  successive  claims, 
they  afford  considerable  assistance  towards  our  obtaining  a 


*  The  minutes  were  made  on  looie  papers,  for  the  convenience  of  the  com- 
mittee, without  any  view  to  future  reference.  It  is  only  by  accident  that  any 
hare  been  preserved. 
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just  apprehension  of  tbe  grounds  of  the  judgment^  which  was 
ultimately  delivered  by  the  House. 

William  Viscount  Wallingford  and  Baron  Knollys*  was,  by 
letters  patent,  dated  18  Aug.  162?^  created  Earl  of  Banbury, 
with  a  privilege  that  he  should  rank  next  after  Francis,  Earl 
of  Westmoreland,  and  before  Henry,  Earl  of  Manchester,  not- 
withstanding any  previoiD  patent  of  his  Majesty  to  the  con- 
Jouru.  trary.  His  lordship  did  not  immediately  take  his  seat  in  parsu* 

ance  of  this  patent,  and  on  the  23d  of  March  in  the  following 
year  it  was  moved  the  House  to  oonsi^r, ''  whether  the  preoe- 
**  denoj  granted  to  the  earl  by  his  patent,  over  some  other  earls 

*  Francis  Knolles,  id  SO  Hen.  VIII.  obtained  a  grant  of  the  lordship  of 
Rotherfield  Gray,  commonly  called  Greys  in  Com.  Oxon,  in  fee,  and  in  34 
Hen.  VIII.  was  one  of  that  king's  gentlemen  pensioners.  Upon  the  Reforma- 
tion being  set  on  foot  by  Edward  VL  he  became  so  zealous  in  the  csuse,  that 
when  Queen  Mary  began  to  rdgn,  and  grew  severe  towards  the  reformed,  he 
fled  into  Germany,  and  there  remained  until  the  accession  of  Queen  Eliza- 
beth ;  in  the  first  year  of  whose  reign  he  was  appointed  one  of  her  privy  coun- 
cil, and  shortly  afterwards  vice-chamberlain  of  her  household,  next,  captain  of 
the  guard,  treasurer  of  her  household,  and  lastly,  knight  of  the  garter.  In  the 
1 1  EHz.  he  was  entrusted  with  the  custody  of  the  Queen  of  Scots,  then  pri- 
soner at  Bolton  Castle^  and  in  29  Eliz.  he  was  one  of  thoae^  who  by  commis- 
sion sat  in  judgment  upon  that  unfortunate  lady.  [His  influence  with  the 
crown  enabled  him  to  procure  for  the  inhabitants  of  his  town  of  Walling- 
ford an  exemption  from  tolls  and  serving  on  Juries.]  By  Catherine  his  wife^ 
daughter  of  William  Carey,  Esq.  ancestor  of  Lord  Hunsdon,  by  Mary, 
daughter  of  Thomas  Bullen,  Earl  of  Wiltshire,  and  sister  to  the  Lady  Anne 
BuUen,  mother  of  Queen  Elizabeth,  he  had  William  his  heir,  and  divers  other 
chiklren. 

William  was  created,  on  ISth  May,  1  James,  Lord  Knolles,  of  Grays,  and 
on  the  7tfa  November,  14  James,  be  was  raised  to  the  dignity  of  ^Hicount  of 
Wallingford,  and  on  the  ISth  Aug.  2  Charles  I.  he  was  created  Earl  of  Ban- 
bury.  He  first  married  Dorothy,  daughter  of  Edmund,  Lord  Bray,  and  wi- 
dow  of  Edmund,  Lord  Chandos,  by  whom  he  had  no  issue ;  and  afterwards  EG- 
/  zabeth,  eldest  daughter  of  Thomas,  Earl  of  Sufiblk.— Mr.  Townshend'i  MSS. 
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^  of  older  creatioii^  was  not  prejudicial  to  the  inheritanoe  of  the  Joum. 
"  peers  of  the  kingdom."  It  was  referred  to  a  committee  of 
privileges  to  report  their  opinions  thereon  to  the  House.  The 
report  which  followed  this  reference  pronounced  the  precedency 
directly  contrary  to  the  stat  31  Hen.  VIII.>  but  stated  "  that 
''  whilst  the  committee  were  in  debate  of  the  measure  the  king 
''  sent  a  gracious  message,  shewing  the  occasion  of  his  granting 
''  the  said  precedency  to  the  said  earl,  and  the  king's  desire  that 
"  the  earl  being  old  and  childless,  might  enjoy  it  during  his 
"  time,"  and  promising  never  thereafter  to  occasion  the  like 
dispute.  On  the  10th  day  of  April  following  an  order  of  the 
House  was  passed,  reciting  the  admission  by  his  majesty  of  the  Journ. 
rights  of  the  peers ;  and  it  states  ''  that  his  majesty  resolved 
''  to  confer  the  dignity  of  earl  on  his  lordship,  at  the  same  time 
"  with  others  then  advanced,  and  he  being  the  first  in  quality 
'^  of  them,  was  therefore  to  have  had  the  first  creation,  but  he 
*'  being  casually  forgotten,  and  his  majesty  being  afterwards 
"  remembered  of  him,  he  did  but  assign  to  him,  the  said  earl, 
^'  the  first  intended  rank,  without  the  least  thought  to  injure 
''  any  in  present,  or  even  to  do  the  like  in  future."  Then  the 
order  proceeds  to  state,  "  that  as  his  majesty  desired  that  this 
''  might  pass  for  once  in  this  particular,  considering,  how  old  a 
"  man  this  earl  was,  and  childless,  so  that  he  might  enjoy  it 
"  during  his  life,  with  the  assurance  that  his  majesty  would 
*'  never  more  occasion  the  like  dispute,  the  lords  were  con« 
"  tented."  And  it  was  particularly  provided  by  the  said  order 
that  the  said  earl  should  hold  such  precedency  for  his  life  only, 
and  that  it  should  not  go  to  his  heirs. 

Five  days  after  the  passing  of  this  order,  i.  e.  on  the  15th  Joum. 
day  of  April,  the  Earl  of  Banbury  was  brought  into  the  House 
between  the  Earl  of  Suffolk  (his  brother-in-law)  and  the  Earl 
<if  Sarum,  and  took  his  seat. 

Lord  Banbury  died  in  1632. 
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Journ.  On  the  13th  day  of  July  1660^  the  House  was  moved,  *'  that 

*'  there  being  a  person  that  now  sits  in  this  House  that  is  not 
'  "  a  peer^  who^  as  is  conceived,  has  no  right  to  the  earldom  of 
''  Banbury,  it  is  ordered  that  this  business  shall  be  heard  at 
"  the  bar  by  council^  on  Monday  come  next  se'nnight  (23d 
*'  July)." 

Journ.  Nicholas  Knollys  (the  person  alluded  to)  attended  the  house 

on  that  day,  and  was  named  to  a  committee,  and  he  continued 
to  be  employed  on  public  business  of  the  same  description  un- 
til November  following,  when  it  was  ordered  that  *'  the 
**  Earl  of  Banbury  hav^  leave  to.  be  absent  ior  some  time." 

Joura.  In  the  same  session^  an  act  was  passed  ''  to  enable  Nidiohis, 

''  Earl  of  Banbury,  to  sell  Boughton  Latimer  for  the  payment 
"of  his  debts-" 

1st  claim.  On  the  6th  of  June,  1661,  the  petition  of  Nicholas,  Earl  of 

Journ.  Banbury,  was  laid  before  the  house.     It  stated  the  creation  of 

Sir  William  Knollys  to  the  dignity  of  Earl  of  Banbury  on 
the  18th  of  August,  2  Charles  I.,  and  that  the  said  earl,  after 
marrying  with  Elizabeth,  daughter  of  the  Earl  of  Suffolk^ 
had  by  her,  Edward,  his  eldest  son,  who  died  without  issue*, 
and  Nicholas,  the  petitioner,  who  was  bom  in  January,  163Q. 
That  the  petitioner  had  sat  in  the  last  parliament,  but  having 
no  writ  of  summons  to  the  present  parliament,  he  had  forborne 
to  sit  there.  The  petition  prayed  in  the  usual  form  for  the 
writ  of  summons. 
Journ.  The  petition  being  rcad,4he  chancellor  acquainted  the  house 

that  his  Majesty  had  signified  his  pleasure  to  him,  that  no 
writ  should  be  issued  to  summon  the  Earl  of  Banbury  to  this 
parliament^  upon  some  questions  that  were  made  in  the  last 
parliament  concerning  him. 

■  He  wa<  killed  in  France. 
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The  petition  was  referred  to  a  committee  for  privileges 
which  met  on  the  10th  of  June^  1661. — The  proceedings  of 
this  committee  appear  to  have  been  as  follows  *  :-^ 

"  2^  Caroli  1"^  E.  Banbury  created.     Edward.  Min. 

''  Anne  Dalavill  saith  she  knoweth  him  to  be  the  son  of 
"  Wm.  £.  of  Banbury^  being  at  his  birth. 

*'  3  Jan.  1630,  Nic.  E.  of  Banb'  borne.    Wm.  dyed  in  1632. 

''She  knoweth  nothing  but  that  he  was  owned  by  the  £. 
<'  of  Banbury  as  his  son.  She  knows  nothing  but  that  he 
''  knew  shee  lay  in. 

"  Did  shee  ly  in  publickly  ?  • 

'*  All  the  house  she  was  in,  knew  it.  She  lay  in  at  Hara- 
**  den,  in  North'tonshire.    Haraden  is  L.  Vaux's  house. 

''  Did  Wm.  E.  see  the  child  ? 

"  I  was  not  there  to  know  it.  The  lady  was  there  before 
"  to  take  the  waters  of  Wellingborough,  but  whether  at  this 
''  time  I  know  not. 

''  I  dare  say  a  child  was  borne  then  of  the  lady. 
"  All  withdraw. 
"  Called  in  again. 

*'  Who  were  godfathers,  &c  ?     Dalavill  knows  not. 

''  How  old  was  Wm.  £.  of  Banbury  ? 

**  Know  not.  He  rode  a  hawking  and  hunting  within  a 
"  yeare  before  his  death,  and  all  other  sports. 

''  Mary  Ogden. 

'*  I  know  Nico.  -E.  of  Ban.  He«was  born  a  year  and  4 
''  before  old  £.  dyed.  I  was  at  his  birth.  I  was  his  nurse, 
**  but  was  not  at  his  Xt'ing,  bee  I  was  not  of  their  opinion. 
*'  I  nursed  him  15  months  in  the  house  at  Haraden. 


*  This  evidence  is  also  set  forth  in  the  "  Report  from  the  Committee  of 
'*  Privileges  on  the  Buibury  Peerage  of  the  proceedings  heretofore  had  touch- 
"  Ing  the  said  title.— 1808;* 
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Wn-  <'  Did  Wm.  E.  ever  see  him  ? 

''  I  know  not« 

"  I  know  not  whether  Wm.  E.  knew  his  lady  ky  in, — ^bat 
"  he  visited  her. 

''  What  was  the  child  called  ? 

"  Nicolas ;  and  was  carried  ordinarily  up  and  down  the 
^'hoQse. 

"  Did  strangers  see  him  ? 

"  The  household  saw  hiin. 

^*  How  know  you  that  this  pctic'oner  is  the  child  you 
"  nursed  ?  • 

**  I  have  known  him  all  along  as  well  as  my  owne  child. 

'^  What  was  he  called  in  his  brother's  lifetime  ? 

"  Nicolas.    I  know  nothing  else. 

'^  I  never  knew  him  called  Nic.  Vaux  in  my  life. 

"  Anne  Read. 

'^  I  know  he  is  the  Lady  Banbury's  son^  borne  in  the  be- 
"  ginning  of  Jan.  1830.  His  father  died  one  year  an  half 
"after. 

"  Did  the  E.  of  Banbury  and  his  lady  converse  in  bed  to- 
"  gether  ? 

**  Dalavil  saith  she  hath  seen  them  of^  in  bed  together. 

"  Were  you  not  enjoyned  to  conceal  his  birth  ? 

"  Answ.  They  know  no  cause  of  concealment. 

"  Were  you  not  cautious  to  keep  the  child  secret  ? 

"  I  was  never  commanded  to  keep  him  secret. 

"  Edward  Wilkinson. 

"  I  know  the  present  E. ;  he  is  the  son  of  Wm. ;  because 
"  he  was  one  year  and  quarter  old  when  Wm.  dyed*.  I  saw 
"  not  the  now  earl  till  after  his  father's  death. 

*  This  does  not  accord  with  the  real  date  of  Nicholas't  birth. 
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''  What  was  this  Nicolas  called  at  his  lather's  death  ?  Min. 

"  He  was  called  Nicolas  Knowles.  What  should  tbey  call 
'*  him  else  ? 

"  The  earl  and  his  lady  agreed  rery  well  together. 

"  I  know  not  that  the  £.  Win.  did  know  that  he  left  any 
"  issue. 

"  Conned. — We  have  cleared  the  title.  Pray  he  may  en- 
"  joy  the  liberty  and  priviledge  of  a  peer. 

"  Coke  1st  Inst.  244.  not  to  be  disputed  whether  son  or  no^ 
''  if  &ther  be  within  the  four  seas^  though  wife  be  adultery. 

**  Mr.  Attorney  p'  Rege^  confesses  the  law  dear.  The  case 
"  is  the  king's  not  sending  a  writ  by  reason  of  his  fiither  be- 
**  ing  reputed  childless  ^ 

"  You  have  beared  drcumstances  (after  death)  of  Wm. 
"  Lady  Paget  and  Lady  Willoughby  found  his  heirs  ^ 

"  This  seconded  by  an  order  of  the  house.  The  order  read, 
"  and  both  sides  agree  to  the  office,  and  the  lands  he  now  hath 
'*  were  the  Lord  Vauxes  settled  by  conveyance  *^. 

''  The  first  office  cannot  be  avoided  without  a  traverse  or 
'*  melius  inquirend  ^ 

''  All  withdraw. 

"  Ordered  to  report  the  matter  of  feet.  That  according  to 
**  the  law  of  the  land  he  is  Intimate. 

<'  The  report  made  to  the  house  the  1st  of  July,  1661, 
"  that  the  opinion  of  the  committer  is,  that  the  Nicolas>  £.  of 
<'  Banbury,  is  a  legitimate  person." 

*  The  KpuUtion  was  probiUy  proved  by  the  jounials»  containing  the  at^ 
cumttancet  connected  with  Loid  Banbuxy's  precedency. 

^  The  niinutei  do  not  apedfy  the  production  of  any  documentary  evidence^ 
but  there  can  be  no  doubt  that  the  inquisitions  alluded  to  are  the  inquisitions 
which  will  be  found  in  pp.  409,  410. 

'  The  conveyance  by  which  the  land  was  so  settled  vill  be  found  abstracted 
in  p.  415. 
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The  ooonael  were  again  heard  an  the  9th  of  July ;  the 
Attorney-General^  (Sir  Geoffrey  Palmer)  Serjeant  Maynard 
and  Serjeant  Glyn  for  the  crown^  and  Sir  Peter  Ball^  Mr. 
Reeves  and  Mr«  Calthorp  for  the  claimant. 
Min.  **  On  the  10th  of  July^  it  was  ordered  that  no  writ  be  sent 

"  to  the  Earl  of  Banbury  to  parliament,  and  that  Mr.  Attor- 
"  ney-General  do  prepare  a  bill  to  prevent  things  of  this 
"  kind  for  the  future." — "  The  Earl  of  Banbury's  business  re« 
"  committed  to  the  committee  of  privileges  to  consider  of  the 
*^  matter  now  in  debate." 

''  Monday,  15th  July,  1661.     Committee  of  Priviledge. 
Milk  "  To  report  that  the  E.  of  Banbury  in  the  eye  of  the  law 

"  (is  legally)  the  son  of  the  E.  of  Banbury,  and  therefore  the 
<«  committee  think  it  to  be  fit  that  the  house  should  advise 
*'  the  king  to  send  the  Earl  of  Banbury  a  writ  to  come  to 
"  pari*. 

**  That  he  ought  to  have  his  ^ce  according  to  the  Stat.  31 
'*  Hen.  8.  and  not  according  to  the  claim. 

''  Lord  Stafiord  had  a  patent  to  be  Baron  Stafford.     The 
'*  House  w^  not  allow  him  the  precedency  of  the  ancient  ba« 
*'  rony,  but  yet  allowed  him  the  barony  and  place  according 
' ''  to  the  date  of  his  patent. 

"  The  committee  are  of  opinion,  to  report  that  Nicholas^ 
*'  Earl  of  Banbury,  being  in  y*  eye  of  the  law  son  to  W.  late 
''  Earl  of  B.  the  House  should  therefore  advise  the  king  to 
"  send  him  a  writ  to  come  to  parK 

*'  Carried  in  /  affirmative." 
Joan.  The  report  of  the  committee  to  the  above  effect  was  carried 

up  by  Lord  Northampton,  and  it  was  thereupon  resolved  that 
the  House  should  take  it  into  consideration  on  the  following 


*  Attorney-General  to  the  Queen  Mother.    A  lawyer  of  great  eminence. 
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Monday,  and  it  was  afterwards  deferred  to  the  28th  day  of 
November. 

On  the  0th  day  of  December,  a  bill  was  read  for  the  first  Jouni. 
time,  intitled  '^  an  Act  decUuring  Nicholas,  Earl  of  Banbnry, 
*'  to  be  illegitimate."  The  said  bill  recited  that  the  said  earl 
did  in  his  old  age  take  to  wife  Elizabeth,  late  Countess  of 
Banbury,  which  said  countess,  during  that  coverture  and  in« 
termarriage,  had  issue  of  her  body,  Edward  and  Nicholas,  who 
were  never  acknowledged  by  or  known  to  the  saidearl  inhislife- 
time  as  his  children;  he  reputing  himself  childless.  But  their 
birth  and  breeding  were  altogether  concealed  from  him,  they 
the  said  Edward  and  Nicholas,  during  the  life  of  the  said  earl 
and  long  after,  being  commonly  called  and  known  by  the  names 
of  Edward  and  Nicholas  Vaux.  And  about  the  space  of  a 
year  alter  the  death  of  the  said  earl,  an  office  of  inquisition  was 
taken,  whereby  it  was  found  by  the  oaths  of  the  jury  that  the 
said  earl  had  died  without  issue.  And  the  said  countess  many 
years  after  the  finding  of  the  said  office,  did  first  produce  the 
said  Edward,  and  declared  him  to  be  Earl  of  Banbury,  iiot 
pretending  at  that  time  to  have  any  other  issue  male  inherit* 
able  to  the  said  earldom ;  and  after  the  death  of  the  said  Ed« 
ward  without  issue,  she  the  said  countess  did  produce  the  said 
^Nicholas,  and  declare  him  likewise  to  be  Earl  of  Banbnry. 
Now,  in  respect  of  the  notoriety  of  the  feet,  and  to  the  end 
that  a  practice  so  mudi  to  be  abhorred  may  receive  a  public 
discountenance,  and  others  may  thereby  be  deterred  from  the 
like  for  the  future,  and  for  that  the  illegitimation  of  children 
bom  in  wedlock  can  noway  be  declared  but  by  act  of  parlia- 
ment, be  it  therefore  enacted,  that  the  said  Nicholas  shall  be 
and  is  hereby  declared  and  enacted  to  be  illegitimate  to  all  in- 
tents and  purposes  whatsoever. 

No  further  notice  of  the  said  bill  is  contained  in  the  journals. 

On  the  26th  of  October,  1609;  it  was  ordered  to  be  referred  Jounu 
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to  a  oommittee  of  privileges  to  examine  why  the  Earl  of  Ban- 
bury's name  was  omitted  in  the  list  of  peers>  he  having  ibr« 
merly  sat  as  a  peer  in  the  Honse^  and  to  peruse  all  fanner 
proceedings  of  the  House  concerning  him^  and  to  report  to  the 
House. 
Journ.  The  omnmittee  met  and  reported  to  the  House  on  the  25th 

of  November^  1669>  that  they  had  examined  Sir  Edmund 
Walker^  king  at  arms,  m^o  produced  a  book  out  of  the 
Heralds'  office,  whereby  it  appeared  that  the  said  earl  had 
married  two  wives,  and  died  without  issue  in  the  year  1832. 
Likewise  he  produced  a  roll,  being  a  procedure  of  the  king 
and  peers  to  parliament  in  1640,  in  whidi  list  there  is  no  Earl 
of  Banbury  mentioned  * :  and  upon  these  grounds  Sir  Edward 
Walker  had  left  out  the  name  of  the  Earl  of  Banbury  in  his 
list  given  to  this  House.— The  committee  also  stated  the  pro- 
ceedings of  the  former  committee  in  1061,  and  the  said  bill. 

Sd  claim.  On  the  23d  day  of  Febniary,  1060,  Nicholas  presented  a 

petition  to  the  House  praying  for  his  writ  of  summons,  whidi 
was  referred  to  a  committee  of  privil^es.  No  further  pro- 
ceedings followed. 

Sd  claim.  On  the  lOdi  of  June,  1086,  Charies,  Earl  of  Banbury,  pre- 

°*"^*  sented  his  petition  to  the  House,  stating  that  he  was  the 

eldest  son  of  Ni<^oks,  and  praying  the  House  to  represent  his 
case  to  hiB  Majesty  l^t  he  might  be  relieved  aeoonlitag  to 
right*  The  petition  was  referred  to  a  committee  of  pri- 
vileges, who  reported  to  the  House,  the  proceedings  in  the  pre- 
vious claims;  counsel  were  appointed  to  be  heard  for  the 

*  Nicholas  was  then  a  minor.  The  Saris  of  Oxford  and  Winchdaea,  Lord* 
DeUnrare,  Chandos,  Petre,  and  Teynham»  were  also  flunors,  and  tbdr  names 
are  alto  omitted.-*Mr.  Townsbend*8  MSS. 
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croWn  and  the  petitioner  on  a  future  day;  befinre  Ae  day  ar- 
rived parliament  was  prorogued. 

On  the  7th  of  December,  169%  Gharles  KnoUys  was  in- 
dicted by  the  name  of  Charles  Knollys,  Esquire,  for  the 
murder  of  his  brother-in-law,  Captain  Philip  Lawson. 

On  the  I3th  day  of  the  same  month,  Charles  Knollys  pre«  4th  cUim. 
sented  a  petition  to  the  House,  allying  himself  to  be  Earl  of    ^*^"^ 
Banbury  and  a  peer  of  the  realm,  and  to  be  indicted  for  the 
murder  of  the  said  Philip  Lawson  ■;  and  praying  to  be  tried  by 
his  peers. 

Sir  Thomas  Powis  for  the  petitioner,  said  "  We  have  the  Mm. 
''  patent  whereby  Earl  William  was  created ;  the  only  question 
"  is,  whether  Earl  Nicholas  was  bom  in  wedlock,  which  I  do 
"  not  find  questioned.  If  children  are  bom  in  wedlock,  there 
''  is  no  question  to  be  made  in  it.  There  was  a  daim  made 
"  in  1660. — ^Nicholas  sat  in  the  convention  parliament,  and 
''  served  on  several  committees. 

''  The  Attorney-General  for  the  crown.**— The  thing  having 
^'  been  before  the  House  several  times,  the  king  does  not  think 
**  fit  to  interpose  in  it,  but  leaves  it  to  the  judgment  of  the 
'^  House,  and  when  the  House  has  determined  he  will  do 
*'  what  is  proper.*' 

The  Heralds'  book  containing  a  certificate  of  Lord  Ban<« 
bury's  decease,  and  the  above-mentioned  two  inquisitions  were 
again  examined  \  It  was  proved  that  the  only  part  of  the 
Banbury  property  inherited  by  the  claimant  consisted  of  the 
Bowling-place  at  Henley. 


*  The  petition  is  referred  to  but  not  set  forth  in  the  Journals.    It  is  recited 
fiiUy  in  the  pleadings  on  the  indictment. 
^  For  further  particuiarfl  of  these  documents,  see  pp.  40^  ilO.  416. 
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Min.  Sir  Thomas  Powis  said  that  the  certificate  was  entitled  to 

little  credit  lie  asserted  that  Sir  William  Dugdale  had 
printed  what  was  fiedse^  that  ihe  certificate  was  signed  hy  the 
countess.  The  claim  was  more  important  than  any  other  that 
had  preceded  it  on  the  same  subject^  as  a  man's  life  was  now 
at  stake. 

The  Attorney-General  for  the  crown  objected  to  the  form 
of  the  petition^  in  applying  for  a  privilege  of  peerage,  before  a 
writ  of  summons  had  been  granted.  He  said,  that  it  was 
sixty  years  since  Lord  Banbury's  decease,  and  since  any 
Lord  Banbury  had  been  recognixed  by  the  crown.  It  was 
not  pretended  that  Lord  Banbury  knew  that  he  had  a  son, 
nay  that  he  eyen  knew  his  wife  had  a  son.  An  inquisition 
held  in  his  own  county  found  him  childless,  and  Dugdale 
states  that  the  Countess  herself  subscribed  a  certificate  on  her 
oath  to  that  efifect.  It  might  be  said  that  there  was  a  second 
inquisition,  but  that  was  an  artifice,  as  the  first  was  never 
quashed. 

All  that  was  contended  for  these  children,  was  that  they 
were  Imhtu  in  wedlock.  Nicholas  was  not  heard  of  for  many 
years.  Hoepell  v.  Ckdlins  in  the  Common  Pleas,  shewed 
that  a  child  who  is  not  heard  of  during  the  coverture,  and 
whose  mother  is  not  known  to  have  had  a  child,  is  not 
Intimate  ^ 

Nicholas  never  inherited  any  part  of  the  Banbury  estates, 
whilst  he  enjoyed  those  of  Lord  Vaux.  His  sitting  in  the 
convention  parliament  was  immaterial. 

As  to  the  proceedings  in  parliament  respecting  the  claim ; 
the  Conmiittee  was  of  one  opinion,  and  the  House  of  an- 


*  This  ctae  is  noticed  ia  the  Judgmentf  of  the  pecn  more  miantely* 
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other,  as  appears  by  bringing  in  the  bill.     It  would  be  Mki. 
very  strange  to  admit  the  petitioner's  claim  after  this  pro* 
oeeding. 

Mr.  Finch  was  heard  in  reply  as  follows :— ''  The  matter 
''  desired  is  very  great.  This  question  does  not  decide  the 
*^  title  to  the  lands.  It  is  strange  (says  Mr.  Attorney,)  at  this 
''  time  to  set  this  matter  on  foot,  bat  the  occasion  is  great,  as 
"  the  petitioner  lies  under  the  mislbrtune  of  being  thought 
''  to  have  killed  a  man." 

It  was  afterwards  moved  to  call  in  the  judges,  which  was  Joum. 
n^atived.  The  question  was  then  put,  whether  the  petitioner 
had  any  right  to  the  Earldom  of  Banbury,  which  was  re- 
sdved  in  the  negative;  and  it  was  ordered  that  the  petition 
should  be  dismissed.     Fifteen  peers  dissented. 

It  was  during  these  proceedings,  that  an  address  was  voted  Min. 
to  his  Majesty,  that  the  Attorney-General  for  the  time  being 
should  attend  all  committees  of  the  House  on  questions  of 
peerage. 

The  dismissal  of  the  petition  having  taken  place,  Charles 
KnoUya  was  brought  up  to  the  bar  of  the  King's  Bench  in 
Hilary  Term,  1693,  when  he  pleaded  a  misnomer,  in  abate- 
ment. Sir  John  Somers,  then  Attomey-Oe&eral,  made  a  re- 
plication insisting  on  the  resolutions  of  the  House  on  dismiss- 
ing the  petition:  to  this  replication  Charles  KnoUys  de- 
murred, and  Sir  Edward  Ward,  who  had  become  Attorney* 
General,  joined  in  the  demurrer. 

The  proceedings  against  Charles  Kndlys  having  taken 
this  turn,  the  Lords  passed  an  order  on  the  22d  of  March, 
1603,  that  the  Attomey-Oeneral  should  give  to  the  House 
an  account  in  writing  of  the  proceedings  in  the  Court  of 
King's  Bench  against  the  person  calling  himself  Earl  of  Ban- 
bury. The  Attomey-Oeneral  complied  with  the  directions 
of  the  House,   and  an  order  was  thereupon  passed  for  the 
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Min.  justioes  of  the  Court  of  King's  Bench  to  attend  the  Houte; 

the  parUament  however  was  prorogaed  before  they  attended, 
and  the  new  session  did  not  commence  before  the  12th  of 
November;  1694. 

In  the  mean  time  the  Court  of  King's  Bench  took  into  oon* 
sideration  the  snfficieiicy  of  the  Attorney-General's  replica* 
tion  to  the  plea  of  misnomer  put  in  by  Charles  KnoUys,  and 
ultimately  decided  against  it>  and  quashed  the  indictment* 
Lord  Holt  delivered  the  judgement  of  the  Court  at  great 
length.  The  general  principle  of  it  is,  that  the  resolution  of 
the  House  of  Lords  upon  the  petition  so  presented  to  that 
House,  instead  of  being  first  addressed  to  the  King,  and  re- 
ferred by  his  Majesty  to  the  Lords,  was  not  oondusive  upon 
the  defendant^  aiid  could  not  be  replied  as  a  I^;al  judgement 
destructive  of  his  right  *. 

5th  clunk  In  1097,  Charles  Knollys  presented  a  petition  to  his  Ma* 

jesty  stating  his  title  to  the  Earldom  of  Banbury,  and  im«< 
puting  the  failure  of  the  claim  of  Nicholas  to  the  influence  of 
this  late  King  Janies  the  Second,  and  urging  the  opinion  of 
Lord  Holt  iu  favour  of  his  name  and  title,  and  praying  finr 
his  writ  of  summons. 

Journ.  The  petition  being  referred  by  his  Majesty  to  the  House 

on  the  29th  of  January,  1697j  a  committee  of  peers  was  ap« 
pointed  to  draw  up  a  representation  to  his  Majesty  of  the 
former  proceedings  respecting  the  said  daim. 

Journ.  A  representation  was  accordingly  reported  to  the  House,  in 

which  the  proceedings  on  the  petition  in  1692,  were  fully  set 

*  The  proceedings  of  the  Court  of  King's  Bench  in  this  case;  are  very 
fully  reported  in  Skynner's  Reports,  617.  1  Rayni.  Rep.  18.  Sec  also 
*'  the  arguments  of  Lord  Chief  Justice  Holt,  and  Judge  Povell  in  the  con- 
"  troyerted  point  of  peerage^  in  the  case  of  the  Queen  r.  Charles  KnoDys 
'« Earl  of  Banbury.  London,  1716/*  a  pamphlet;  and  Lord  Hale'a  Jaria. 
diction  of  the  Lords  House  of  Pariiameal»  pieC  185. 


Corth,  and  it  condiukd  vith  the  expreauon  ''  that  the  judge-  Journ. 
''  ment  oome  to  by  the  Lords  on  the  said  petition^  they  had 
'^  great  reason  to  believe  was  not  made  known  to  his  Ma- 
'^  jesty  at  the  time  of  his  making  the  said  reference." 

This  representation  was  submitted  to  his  Majesty^  and  the  Joiira. 
Hoase  afterwards  proceeded  to  call  on  the  judges  to  account  for 
their  judgement  on  the  indictment  of  Gharies  Knollys.  Lord 
Holt  peremptorily  refused  to  give  any  reasons  in  so  extra- 
judicial a  manner.  He  said^  "  that  if  the  record  was  removed 
''  before  the  peers  by  error,  so  that  it  came  judicially  before 
**  them,  he  would  give  his  reasons  most  willingly;  but  if  he 
''  gave  them  in  this  case,  it  would  be  very  prejudicial  to  all 
''  judges  h^^after  in  all  cases." 

The  committee  met  several  times  to  deliberate  on  the  Journ. 
course  to  be  pursued  towards  the  judges,  but  nothing  waa 
ultimately  done. 

*In  the  year  1711«  Charles  Knollys  presented  a  petition  to  ^th  claim. 
Queen  Anne,  dated  the  19th  of  March,  1711^  stating  the 
grounds  of  his  claim  to  the  Earldom  of  Banbury,  to  the  effect 
stated  in  the  before  mentioned  petitions,  and  complaining 
that  the  representation  of  the  peers,  in  1697^  did  not  set 
forth  the  proceedings  in  the  journals  which  were  in  his  £a- 
*^oar,  nor  the  judgement  given  for  him  by  the  judges.  And 
the  petition  prayed  that  if  her  Majesty  should  be  advised 
not  to  send  him  a  writ  of  summons,  her  Majesty  would  be 
pleased  to  give  such  directions  to  the  Attomey-Oeneral  that 
the  aiatter  might  be  brought  judicially  before  the  House. 

By  an  wder  in  council  dated  the  dd  day  of  April,  ]711f 
it  was  thereby  ordered  that  it  be  referred  to  a  committee  of 
the  cottncil,  to  examine  the  matter  of  the  said  petition,  and 

*  Papers  deiiTered  by  Lord  Hawlmbury  on  the  27th  of  June  1808,  by  hit 
Majesty's  commaad,  pursuant  to  an  address  of  the  Hpuse. 
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such  committee  having. heard  the  petitioner^  were  then  to  re^ 
port  the  state  of  the  case  to  her  Majesty. 

No  further  traces  have  been  discovered  of  the  fate  of  this 
petition. 
7th  cUhr.  *  On  the  accession  of  George  the  Second^  in  17^^  Charles 
KnoUys  presented  a  petition  to  his  Majesty^  stating  that  he 
had  never  had  a  favourable  occasion  to  state  his  case  in  a  true 
light  until  his  Majesty's  reign^  and  praying  his  Majesty  to 
direct  the  Attorney-General  to  give  him  a  full  statement  of  the 
proceedings  in  parliament  relating  to  the  petitioner's  right  of 
peerage^  as  also  what  proceedings  were  had  in  the  inferior 
courts  of  judicature  in  Westminster  Hall^  and  to  lay  the  same 
before  his  Majesty  in  council^  that  his  Majesty  might  be 
truly  apprised  of  the  justice  of  the  petitioner's  case^  that  he 
might  be  relieved  according  to  right. 

His  Majesty  by  an  order  dated  the  24th  of  November, 
1727*  referred  the  petition  to  the  Attorney-General,  (Sir 
Philip  Yorke,  afterwards  Lord  Hardwicke,)  who  by  his  re- 
port dated  the  9th  of  January,  1728,  fully  detailed  the  facts 
relative  to  the  preceding  claims,  and  concluded,  ^'that  as  the 
House  of  Lords  in  their  representation  to  King  William  in  * 
1697^  had  expressly  termed  their  resolution  in  1692  a  judge- 
ment of  their  House,  and  on  that  account  declined  entering 
into  the  merits  of  the  reference  made  to  them  by  his  said 
Majesty>  whether  under  these  circumstances  his  Majesty- 
would  think  fit  then  to  make  a  new  reference  to  the  Lords, 
was  a  consideration  not  of  law,  but  of  prudence,  which  must 
be  left  to  his  Majesty's  royal  determination."  No  reference 
was  made. 

stb  tndlait       In  the  year  1806,  William  KnoUys  presented  his  petition 
claim.  1  .     »/ .  ^  ,      „,,.,,..  ,       «     , . 

Journ.  ^  Ills  Majesty  George  the  Third,    claiming  the  Earldom 

*  Papers  delivered  by  Lord  Hawbesbory,  ut  sa|»rl. 
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of  Basbiir7>  stating  tliat  Sir  William  Knollys  tvas  created  Journ. 
£arl  of  Banbury  and  Visoount  Wallingford,  by  letters  patent 
dated  2  Chas.  I.   That  the  said  Earl  had  died  in  May,  1632, 
Jeaving  issue  two  sons;  Edward,  who  died  under  age  and 
without  issue,  and  Nicholas,  the  ancestor  of  the  claimant. 

That  Nicholas  sat  as  a  peer  in  the  parliament  of  1660,  but 
his  writ  having  been  withheld  in  the  parliament  of  1661,  he 
presented  a  petition  to  his  Majesty,  which  was  referred  to  a 
conmiittee  of  the  House,  who  came  to  a  resolution  in  his  fa- 
vour. 

That  from  various  circumstances  Nicholas  ftuled  in  pro*  * 
curing  a  recognition  of  his  rights.  The  claim  however  was 
renewed  after  his  decease  by  his  son  Charles,  who  petitioned 
for  his  writ  in  1685.  The  petition  appears  to  have  been  im- 
properly addressed  to  the  King,  instead  of  the  House.  The 
parliament  was  prorogued  before  it  could  be  taken  into  con- 
sideration. 

That  the  said  Charles  being  sometime  after  accused  of  the 
murder  of  Philip  Ijawson,  he  was  indicted  for  the  same  in 
December,  1692,  by  the  name  of  Charles  Knollys,  and  having 
removed  that  indictment  into  the  Court  of  King's  Bench,  his 
Lordship  pleaded  his  peerage  in  abatement.  The  Attorney- 
Oeneral  replied  to  the  said  plea,  that  the  said  Charles  had 
exhibited  a  petition  to  the  Lords,  thereby  alleging  that  he 
was  a  peer,  and  being  so  indicted,  he  might  be  tried  by  his 
peers;  and  it  was  thereupon  resolved  that  the  said  Charles 
had  no  title  to  the  Earldom  of  Banbury,  and  that  his  peti- 
tion be  dismissed.  To  this  replication  the  Earl  demuri^d, 
his  demurrer  was  allowed,  and  he  was  discharged  £rom  the 
indictment. 

■  That  a  few  years  afterwards,  the  said  Charles  presented 
another  petition  addressed  to  his  Majesty,  praying  for  a  writ. 
The  petition  was  referred  to  the  House,  and  a  committee 
appointed  to  consider  it.     This  committee  dre^v  up  a  repre- 
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eentatioii  which  was  approved  by  the  House^  representmg  to  his 
Majesty,  ''that  the  House  had,  upon  the  previous  petition  of 
the  petitioner,  oome  to  the  resolution  that  he  had  no  tight  to 
the  title  of  Banbury,  and  ordered'his  petition  to  be  dismissed, 
which  judgement  the  Lords  had  great  reason  to  believe  was 
not  made  known  to  his  Majesty,  at  the  time  of  making  the 
said  refBrence." 

That  the  effect  of  this  representation  must  necessarily  have 
been  that  of  exciting  an  idea  that  the  proceedings  in  1092, 
were  regular,  l^;al,  and  constitutional,  and  that  the  decision 
then  pronounced,  was  final  and  conclusive  against  the  peti- 
tioner, and  all  claiming  under  him,  and  it  hath  hitherto 
operated  as  an  effectual  bar  to  all  further  inquiry. 

But  the  said  petitioner  humbly  craved  leave  to  represent 
to  his  Majesty,  that  the  House  of  Lords  has  not  any  original 
jurisdiction  in  matter  of  inheritance,  and  consequently  cannot 
pronounce  upon  any  such  matter  upon  an  original  applica- 
tion from  any  individual  whatever. 

That  peerage  is  a  matter  of  inheritance  originating  in  a 
grant  from  the  crown. 

That  no  daim  to  a  peerage  can  be  made  to  any,  bat  the 
King. 

That  the  petition  upon  which  the  House  of  Lords  on  the 
]7th  of  January,  1692,  came  to  the  resolution  in  question, 
("  that  the  petitioner  hath  not  any  right  to  the  title  of  Earl 
**  of  Banbury")  was  not  a  petition  addressed  to  the  King^ 
and  by  his  Majesty  referred  to  the  consideration  of  the  Honse, 
(which  your  Majesty's  petitioner  humbly  contends  to  have 
been  the  necessary  course,  to  give  the  House  a  power  of  pio- 
noundng  upon  its  merits,)  but  was  a  petition  addnssed  im- 
mediately to  the  House,  and  as  appears  from  the  representa- 
tion above  mentioned  did  not  contain  a  daim  to  the  title,  but 
jnrayed  that  he,  being  really  by  heredUary  tight  Earl  efBmm^ 
bury,  nUght  be  admitted  to  his  trial  by  hi*  peers. 
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That  upon  rach  a. petition  it  was  not  competent  to  the 
House  to  pronounce  judgement,  that  the  petilaoner  had  not 
any  right  to  the  said  title,  and  therefore  sueh  judgement^  so 
given,  cannot  legally  affect  the  rights  of  any  person,  who  can 
prore  himself  to  be  heir  according  to  the  terms  of  the  patent 
of  the  person,  to  whom  the  dignity  ^vas  originally  granted. 

That  no  other  doubt  was  ever  advanced  or  suggested,  with 
respect  to  the  legitimacy  of  the  claimant.  The  petitioner 
prayed  that  his  Majesty  wonld  be  graciously  pleased  to  grant 
him  a  writ  of  summons  to  parliament  as  Earl  of  Banbury,  or 
to  take  such  other  steps  as  to  his  Majesty's  great  wisdom 
should  seem  meet,  for  the  purpose  of  prodndng  a  full  investiga- 
tion and  final  determination  of  his  case  *. 

The  petition  was  referred  to  the  Attorney- Oeneral,  Sir 
Vicary  Gibbs,  who  by  his  report  dated  the  25th  of  January, 
1808,  stated  the  previous  claims,  (save  and  except  those  made 
by  Charles  KnoUys  in  171 1  itnd  1727,  which  were  not  known 
to  him  at  the  time  of  making  his  report,)  and  concluded  by 
reporting  that  two  questions  arose  in  the  case : — 

1.  Whether  the  resolution  of  the  House  of  Lords  upon  the 
petition  presented  to  them  in  1602,  by  Charles  KnoUys  was 
conclusive  ? 

9.  Whether  the  petitioner  had  made  out  his  claim  to  the 
dignity  by  the  evidence  whidi  he  had  produced  ? 

As  to  the  first  question,  he  was  of  opinion  that  if  the 
judgement  which  seemed  to  have  occasioned  much  dissatis- 
fection  to  many  of  the  peers  ^vas  erroneous,  it  might  have 
been  removed  by  a  writ  of  error  to  the  House  of  Lords,  and 
there  reversed,  but  no  steps  were  ever  taken  for  reversing  it ; 
therefore  he  felt  himself  bound  by  so  high  an  authority  to  re- 


*  This  petition  was  drawn  up  by  Sir  Sanrael  Romilly,  Mr.  Hargrare^  and 
Mr.  (now  Mr.  Juatice)  Gasdee. 
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port  that  the  said  resolution  was  not  a  oondusive  judgement 
against  the  said  Charl«« 

Upon  the  second  question,  he  was  of  opinion  that  the  de* 
Boent  of  the  petitioner  ^m  Nichoks  was  satisfactorily 
proved,  but  that  the  Intimacy  of  NichoUs  was  left  in  a  con* 
siderable  degree  of  doubt. 

The  petition  and  the  report  were  referred  by  his  Majesty 
to  the  House  of  Peers,  and  the  case  was  heard  befwe  the 
Milk  committee  of  privileges  for  several  days,  in  the  years  1806> 

1809,  and  1810. 

The  following  evidence  was  adduced  by  the  claimant. 
Mill.  The  letters  patent  dated  the  18th  of  August,  2  Caroli  I. 

creating  Viscount  Wallingferd  and  Baron  KnoUys  to  be  Earl 
of  Banbury,  reciting  that  in  consideration  of  his  services  to 
Queen  Elisabeth,  with  whom  he  is  mentioned  to  be  related 
in  blood,  his  Majesty  James  I.  had  raised  him  to  the  dignity 
of  Viscount  Wallingford;  and  his  Majesty  (Charles  I.)  having 
fixed  on  advancing  some  of  his  nobles  to  be  earis  upon  bis 
coronation,  he  resolved  that  Viscount  Wallingford  should  be 
one  of  them,  but  that  in  respect  not  only  of  his  advanced  age, 
but  of  his  extreme  illness.  King  Charles  found  it  convenient 
to  defer  his  purpose  for  a  time.  The  letters  patent  jmned  a 
grant  to  the  said  Earl  and  his  heirs  male  of  a  rent  of  dO£., 
with  a  clause  that  the  said  Earl  should  have  the  same  pre* 
cedency  as  if  he  had  been  advanced  to  the  Earldom  according 
to  his  Majesty's  first  intention,  and  that  his  station  should 
be  next  to  Francis  Earl  of  WestmoreLmd,  and  before  Henry 
Earl  of  Manchester,  notwithstanding  any  previous  patent  of 
the  same  King  to  the  contrary. 

The  marriage  settlement  of  William  Earl  of  Banbury, 
dated  the  23d  day  of.  December,  3  James  I.  whereby  Lord 
Banbury,  in  consideration  of  his  marriage  with  Lady  Elisa- 
beth Howard,  and  for  a  competent  jointure  to  be  made  to 


APPBMmx.  4€Q 

her,  and  for  the  oontiniianoe  of  his  manorsy  &e.  in  his  name  Min. 
and  blood,  and  for  other  considerations,  oorenanted  with 
trustees  to  convey  the  manors  of  Caversham,  Chorley,  &c. 
to  the  use  of  him  the  said  Lord  Knollys  and  the  said  Lady 
Elisabeth  Howard,  and  the  heirs  male  of  the  body  of  the 
said  Lord  Knollys,  on  the  body  of  Lady  Elizabeth  Howard 
to  be  begotten,  and  in  default  of  such  issue,  then  to  the  use 
of  the  heirs  male  of  the  body  of  the  late  Sir  Francis  Knollys, 
deceased,  (fotfaer  of  the  «aid  Lord  Knollys,)  and  in  defonlt  of 
such  issue,  to  the  use  of  the  right  heirs  of  the  said  Lord 
Knollys  for  erer. 

An  indenture  dated  the  3d  of  November,  £  Carol!  I.  and 
made  between  the  said  William  Earl  of  Banbury  of  the  one 
part,  and  Henry  Earl  of  Hdland,  and  Edward  Lord  Vaux 
of  the  other  part,  whereby  the  said  Lord  Banbury  covenanted 
with  the  said  trustees  to  levy  a  fine  to  them  of  the  said 
manor  of  Caversham,  to  the  use  of  the  said  Earl  and  the  said 
Lady  Elisabeth  and  of  their  heirs,  and  of  the  heir  of  the  sur* 
vivor  of  them  for  ever. 

An  inquisition  dated  9  Caroli  I.  the  22d  of  May,  taken  at 
Burford  in  the  county  of  Oxford,  finding  that  the  said  Earl 
and  Countess  of  Banbury  had  been  jointly  seised  of  certain 
premises  therein  mentioned,  and  that  the  Earl  was  sole 
seised  of  otherai,  tdl  of  which  were  so  settled  and  conveyed, 
that  upon  the  death  of  the  said  Earl  they  did  not  descend  to 
his  heirs.  And  further,  that  the  said  Earl  was  also  seised 
at  the  time  of  his  death  of  a  messuage  and  three  acres  at 
Henley,  called  the  Bowling  Place.  That  the  said  Earl  had 
died  at  Cayersham  without  heirs  male  of  his  body,  leaving 
the  said  Countess,  then  living  at  Caversham,  him  surviving; 
and  that  Lady  Diana  Paget  and  Lady  Anna  Willoughby, 
being  the  co-heirs  of  Sir  Henry  Knollys  deceased,  the  elder 
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Min.  brother  of  the  aaid  Earli  were  the  next  heirs  of  the  said 

Earl. 

An  inqniffltion  dated  17  Carol!  I'^*.  the  9th  of  Aprils  at 
Abingdon  in  the  county  of  Berks,  finding  that  the  said  Earl  had 
died  seised  of  the  said  messuage  so  called  Bowling  Place, 
and  that  the  said  Earl  had  died  on  the  85th  of  May  in 
London,  (8  Chas.  I.)  leaving  the  said  Countess  him  surviving, 
and  that  Edward  now  is,  and  on  his  death  became  Earl  of 
Banbury,  and  that  he  was  the  son  and  heir  of  the  said 
William  Earl  of  Banbury,  and  that  he  was  ^ve  years  and 
fifteen  days  old  at  the  time  of  the  death  of  his  said  father. 

A  licence  to  travel  dated  June  1641,  in  the  following 
terms:-— 

"  A  Licence  to  travel. 

Countess  of  7  ''  Alike  to  the  Countess  of  Banbury  and  her 

Banbury,    i  "  youngest  son,  and  to  take  with  them  twelve 

''  servants,  200^  in  money,  and  her  necessary  charges.    By 

*»  wanant  and  jw*.  ut  sup." 

Evidence  was  then  ofiered  of  the  proceedings  in  Chancery 
upon  a  bill  filed  by  William  Earl  of  Salisbury,  as  the  guardian 
and  next  friend  of  Edward  the  second  Eari  of  Banbury,  in 
which  five  witnesses  were  examined,  four  of  whom  appeared 
from  their  depositions  to  have  been  in  the  service  of  the 
Earl  of  Banbury  for  several  years  before  the  birth  of  his  two 
sons,  and  also  when  they  were  bom,  and  to  the  time  of  the 
deatii  of  the  said  Earl^  and  the  other  was  a  physician  who 
had  been  in  intimacy  with  him  for  several  yeare  prior  to  the 
l»rth  of  the  eldest  of  his  two  sons,  and  continued  to  be  con* 
nected  with  him  tiD  his  decease. 

The  Attomey--General  objected  to  the  admission  of  this 
evidence  on  two  grounds. 

1.  Because  the  suit  was  res  inter  alias  acta. 
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2.  fiecause  it  did  not  appear  that  the  witnesaes  were  coor  Mm. 
iieeted>  in  the  manner  stated  by  them  in  the  depositions^  with 
the  persons  respecting  whom  they  deposed :  the  admission  of 
hearsay  evidence  in  cases  of  pedigree  being  confined  to  rek* 
tions  interested  in  the  state  of  the  family,  and  persons  in* 
timately  connected  with  it. 

The  counsel  on  both  sides  baring  been  heard  at  great 
length,  the  fDllowing  questions  were  submitted  to  the  judges. 

'*  Upon  the  trial  of  an  ejectment  brought  by  £•  F.  against 
6.  H.  to  recover  the  possession  of  an  estate  called  Blaok 
Acre,  £.  F.  to  prove  that  C.  D.,  from  whom  £.  F.  was  de- 
scended, was  the  legitimate  son  of  A.  B.  (and  which  hicX  it 
was  necessary  to  prove,)  offered  to  read  in  evidence  a  bill  in 
Chancery,  purporting  to  have  been  filed  by  C.  D.  in  the  year 
1640  by  his  next  friend,  such  next  friend  therein  styling 
himself  unde  of  the  infiuit,  for  the  purpose  of  perpetuating 
testimony  of  the  fiu;t,  that  C.  D.  was  the  legitimate  son  of 
A.  B. ;  and  which  bill  states  him  to  be  such  legitimate  son, 
(but  no  persons,  chiiming  to  be  heirs  at  law  of  A.  B.  if  C.  D. 
was  iDegitimate,  were  parties  to  the  suit,  the  only  defendant 
being  a  person  alleged  to  have  held  lands  under  a  lease  from 
A.  B.,  reserving  rent  to  A.  B.  and  his  heirs,)  and  also  ofened 
to  read  in  evidenoe  depositions  taken  in  the  said  cause,  some 
of  them  porporting  to  be  made  by  persons  styling  themselves 
rdations  of  A.  B.,  others  styling  themselves  servants  in  his 
ftmily,  others  styling  themselves  to  be  medical  persons  at* 
tendant  upon  the  fSunily,  and  in  their  respective  depositions 
stating  fiicts,  and  declaring,  among  other  things,  that  C.  D« 
was  the  legitimate  son  of  A.  B. ;  and  that  he  was  in  the 
famOy  of  which  they  were  respectively  relations,  servants,  and 
medical  attendants,  reputed,  esteemed,  and  taken  so  to  be." 

"  Are  these  proceedings,  viz.  the  bill  in  equity  and  the  de- 
positions respectively,  or  any,  and  which  of  them  to  be  re* 
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Min.  oeired  in  the  Courts  below  upon  the'  trial  of  such  ejectment^ 

(G.  H.  not  daiming  or  deriving  in  any  manner  under  either 
the  plaintiff  or  defendant  in  the  said  Chancery  suit^)  either 
as  evidence  of  facts  therein  deposed  to^  or  as  dedaiations  re» 
specting  pedigree  ?  And  are  they>  or  any,  and  whidi  of  them 
evidence  to  be  received  in  the  said  cause,  that  the  parties 
^  ^ling,  and  making  the  depositions  respectively,  or  any,  and 
which  of  them  sustained  the  characters  of  undes,  relations, 
servants,  and  medical  persons  respectively,  which  they  de» 
scribe  themselves  therein  sustaining  ?" 

''  2d.  Whether  any  bill  in  Chancery  can  ever  be  received 
as  evidence  in  a  court  of  law,  to  prove  any  facts  either  alleged 
or  denied  in  such  bill  so  filed  in  Chancery?" 

''  3d.  Whether  any  depositions,  taken  in  the  Court  of 
Chancery,  in  consequence  of  a  bill  to  perpetuate  the  testi- 
mony of  witnesses  or  otherwise,  would  be  received  in  evidence 
in  a  court  of  law,  .in  any  cause  in  which  the  parties  were  not 
the  same  parties  as  in  the  cause  in  Chancery,  or  did  not  daim 
under  some  or  one  of  them  ?" 

*  The  Lord  Chief  Justice  of  the  Common  Pleas  delivered 
the  unanimous  opinion  of  the  judges  upon  the  said  several 
questions  as  follows: — 

'^  To  the  first  question  the  judges  answer,  that  neither  the 
bill  in  equity,  nor  the  depositions  stated  in  this  question  are 
to  be  received  in  evidence  in  the  Courts  below>  on  the  trial 
of  such  ejectment  as  is  mentioned  in  the  question,  either  as 
evidence  of  facts  therein  deposed  to,  or  as  declarations  re- 
specting pedigree;  neither  are  any  of  them  evidence  to  be  re- 
ceived in  the  said  cause,  that  the  parties  filing  the  said  bill  or 


*  See  PhiUipe  on  EvideDce,  VoL  I.  p.  846,  (Edit.  IBSO,)  where  the  au- 
thoritiet  on  this  (loint  are  collected. 
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ttiaking  the  laid  depositions  respectirely  sustained  the  cha-  Muu 
racter  of  ande,  relations^  servants^  and  medical  personsj  which 
they  describe  themselTes  therein  sustaining.*' 

'^  The  judges  also  are  unanimously  of  opinion  that  it  would 
make  no  difference  as  to  what  ought  to  have  been  their  answer 
to  the  first  question^  if  the  bill  in  equity  stated  to  have  been 
filed  by  G.  J}.,  by  his  next  friend,  had  been  a  bill  for  relief." 

"  To  the  second  question  the  judges  answer,  that  gene* 
raUy  speaking  a  bill  in  Chancery  cannot  be  reoeiyed  as  evi- 
dence in  a  court  of  law,  to  prove  any  fisict  either  alleged  or 
denied  in  such  bill  as  filed.  But  whether  any  possible  case 
may  be  put,  which  would  form  an  exception  to  such  general 
rule,  they  cannot  undertake  to  say." 

''.To  the  third  question,  the  judges  understand  the  ques- 
tion to  be  this.  Whether  depositions  taken  in  the  court  of 
Chancery  in  consequence  of  a  bill  to  perpetuate  the  testimony 
of  witnesses  or  otherwise,  would  be  received  in  evidence  to 
prove  the  fiicts  sworn  to,  in  the  same  way  and  to  the  same 
extent,  as  if  the  same  were  sworn  to  at  the  trial  of  an  eject- 
ment by  witnesses  then  produced?  To  which  question  the 
judges  answer,  that  no  such  depositions  would  be  received  in 
evidence  in  a  court  of  law,  in  any  cause  in  which  the  parties 
were  not  the  same  parties,  as  the  parties  in  the  cause  in 
Chancery,  or  did  not  ckiim  under  some  or  one  of  them." 

It  was  also  proposed  that  the  following  question  be  put  to 
th^  judges : — "  Whether  that,  which  is  not  capable  of  definition 
or  precise  description,  ought  in  any  case  to  be  considered  as 
part  of  the  common  law  of  England  ?" 

This  being  objected  to,  it  was  put  to  the  vote,  and  decided 
in  the  n^ative. 

The  original  journals  of  the  House  were  produced  in  order 
to  prove  the  fiMts  above  mentioned,  relative  to  the  Earldom 
of  Banbury. 


414  APPXNDIX. 

The  orj^nal  miniite  bodksy  joiinials,  and  original  piro- 
oeedings  before  the  eommittee  of  priTikges,  and  also  pro- 
ceedings before  other  oommittees  containing  nwtten  relative 
to  the  said  Earidom  were  also  admitted  in  eridenoe^  aflber 
some  opposition  from  the  Attorney-General  ^ 

The  claimant  established  to  the  satisfaction  of  the  Hooae 
his  lineal  descent  (as  heir  male)  from  Nicholas^  whmn  he 
allied  to  be  the  son  and  heir  of  William  Earl  of  Banbury. 


The  following  documents  were  produced  on  behalf  of  the 
Crown: — 

Inquisitio  post  mortem  of  Sir  Francis  Knolljs^  K.G.,  taken 
at  Reading,  39  Elizabeth  1597>  whereby  it  appeared  that 
the  said  Sir  Francis  Knollys  died  seised  in  his  demesne  as 
of  fee  tail  to  himself  and  the  heirs  male  of  his  body,  with 
the  reversion  in  the  crown,  of  the  manor  and  advowson  of 
Rotherfield  Greys,  and  that  Sir  William  Knollys,  Knt.,  waa 
his  son  and  hbir  male,  and  of  the  age  of  fifty  years  or  there- 
abouts at  the  taking  of  the  said  inquisition ;  and  that  Lettioe 
Knollys  and  Elizabeth  Knollys,  both  infants,  and  the  only- 
children  of  Francis  Knollys,  deceased,  the  eldest  son  of  the 
said  Sir  Francis,  are  the  co-heirs  of  the  said  Sir  Francis. 

An  indenture  dated  the  4th  of  March,  1690>  between 
William  Earl  of  Banbury  and  Eb'zabeth  his  wife,  of  the  one 
part,  and  Sir  Robert  Knollys,  who  was  nephew  to  Lord  Ban- 
bury, of  the  other  part;  whereby  the  uses  of  a  fine  levied  by 
Lord  and  Lady  Banbury  of  the  manor  of  Rotherfield  Qrtys, 
in  Oxfordshire,  (which  the  Attorney-General  observed  had 
been  granted  by  the  crown  to  the  father  of  Lord  Banbury, 
.  ■ 

*  Similar  minutes  bad  been  read  in  evidence^  in  tbe  dafanB  to  tbe  pceragen 
of  Howard  de  Walden  and  De  Roos. 
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and  the  hem  male  of  his  body,  as  a  reward  for  seryices,  bo 
that  it  was  within  the  protection  of  the  statute  34  and 
95  Henry  VIII.  c.  20,)  were  dedax^d  to  Sir  Robert  KnoUys 
in  fee.  Also  the  fine  levied  in  pursuance  thereof,  Trin.  Term, 
7  Car.  1. 1631. 

The  register  of  the  burials  of  the  said  Sir  Robert  KnoUys, 
and  of  his  eldest  son  William  Knollys,  and  of  his  only  son 
Robert  Knollys.  Divers  deeds  shewing  that  the  manor  and 
advowson  of  Rotherfield  Greys  had  descended  from  the  Earl  of 
Banbury  to  Sir  Robert  KnoUys,  William  KnoUys,  and  Robert 
KnoUys  successively. 

Letters  patent  dated  the  SOth  of  August,  36  Carol.  II.  1 684, 
reciting  the  letters  patent,  whereby  Sir  Robert  KnoUys  (pur* 
suant  to  the  said  grant  of  the  Earl  of  Banbury,  dated  the  4th 
of  March,  1630,)  became  seised  in  his  demesne  of  the  said 
manor  and  premises,  in  tail  male,  with  remainder  to  his  brodier 
Francis  KnoUys,  and  his  undo  Sir  Francis  KnoUys,  suooes* 
sively  in  taU  male,  with  reversion  in  fee  in  the  crown ;  and 
also  reciting  that  Lettice  Kennedy  and  Katharine  Haldanby 
were  the  heirs  general  of  the  said  Sir  Robert  KnoUys,  that  is  to 
say,  sisters  and  co-heirs  of  Robert  KnoUys,  deceased,  who 
was  the  son  and  heir  of  WiUiam  KnoUys,  deceased,  who  was 
the  son  and  heir  of  Sir  Robert  KnoUys,  the  patentee;  his 
Majesty  in  order  to  effectuate  a  decree  in  Chancery,  (dividing 
the  said  estates  between  the  said  sisters  in  equal  moieties,) 
granted  the  reversion  in  the  crown  depending  or  attendant 
on  the  said  estates  tail  to  them  and  their  heirs. 

A  book  *  from  the  Heralds'  office,  containing  funeral  cer- 
tificates, in  which  was  entered  a  certificate  of  the  funeral  of 
William  Earl  of  Banbury,  stating  that  he  had  been  twice 

*  This  book  seenu  to  have-  been  md  in  evidence  in  the  daim  in  lOM. 
See  supra,  p.  899. 
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married^  and  never  had  any  issue ;  but  It  not  appearing  that 
the  certificate  £rcm  which  this  entry  was  made,  was  signed 
by  any  relation  of  the  deceased^  or  by  the  chief  moomer^  it 
was  rejected. 

The  will  of  William  Earl  of  Banbury,  leaving  all  his  pro- 
perty to  his  wife>  and  making  no  mention  of  Edward  or 
Nicholas  Knollys. 

Also  an  indenture  dated  the  19th  of  October,  1646,  exe- 
cuted by  Lord  Vaux  and  the  Countess  of  Banbury,  then  the 
wife  of  Lord  Vaux,  by  which  Lord  Vaux  covenanted  to  levy 
a  fine  of  an  estate  at  Harrowden,  to  the  use  of  Lord  Vaux 
and  Lady  Banbury  for  their  lives,  with  remainder  to  the  use 
of  Nicholas,  who  is  thus  described  in  the  deed :  "  The  Right 
''  Honorable  Nicholas,  now  Earl  of  Banbury,  sonne  of  the 
"  said  Countess  of  Banbury,  heretofore  called  Nicholas  Vaux, 
^*  or  by  which  soever  of  the  said  names  or  descriptions  the 
''  said  Nicholas  be,  or  hath  been  called,  reputed  or  known." 

Counsel  for  the  crown.  The  Attorney-General  (Sir  Vicary 
Oibbs)  and  Mr.  Tripp. 

Counsel  for  the  ekumant.  Sir  Samuel  Romilly,  Mr.  Har« 
grave,  and  Mr.  Gbselee. 

Sir  Samuel  RomiUy^ — The  iUegitimacy  of  tlie  ancestor  of 
the  claimant  is  sought  to  be  established  on  the  presumption 
of  his  being  the  son  of  Lord  Vaux.  It  is  admitted  that  he 
was  the  son  of  Lady  Banbury,  that  he  was  bom  during  wed« 
lode,  and  that  no  evidence  can  be  proved  to  have  transpired 
during  the  life  of  Lord  Banbury,  to  charge  Ijady  Banbury  with 
an  adulterous  intercourse  with  Lord  Vaux,  or  any  other  in- 
dividual.   There  is  no  evidence  of  divorce  or  even  of  separa- 


*  I  have  made  great  exertions  to  obtain  a  more  perfect  report  of  a  speech 
which  is  said  to  have  been  one  of  Sir  Samuel  Romilly's  happiest  eflbrts.  His 
papers  contain  no  note  of  it. 
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tion  between  Lord  and  Lady  Banbury ;  whilst  ther«  is  ample 
evidence  of  their  having  lived  upon  the  most  affectionate 
terms^  up  to  the  time  when  their  union  was  dissolved  by  his 
Lordship's  decease.  If  upon  the  day  before  that  events  Lady 
Banbury  had  been  tried  for  adultery  with  Lord  Vaux^  can  it 
be  said  that  she  would  have  been  found  guilty  ?  If  her  guilt 
could  not  then  be  established^  it  must  be  by  some  newly  dis- 
covered rule  of  law,  that  she  should  now  be  judged  by  acts 
which  had  not  been  committed  at  the  date  of  the  imputed 
offence,  and  that  every  material  part  of  her  conduct  through 
life,  should  be  referred  to  an  imaginary  motive,  identifying  it 
with  a  fact,  which  cannot  be  proved  to  have  ever  taken  place. 
The  fact  indeed  is  highly  improbable.  Lord  Vaux  was  the  friend 
of  Lord  Banbury,  and  the  only  relation  in  which  he  appears  to 
have  stood  towards  Lady  Banbury  during  her  husband's  life, 
was  that  of  trustee  in  the  settlement  of  the  Caversham  property 
in  &vour  of  Lady  Banbury ;  and  it  should  be  observed,  his 
lordship  held  that  office  jointly  with  Lord  Holland  *,  a  most 
distinguished  nobleman,  and  one  who  was  very  unlikely  to  be 
involved  in  so  dishonourable  a  transaction,  as  this  would  be  if 
the  charge  against  Lady  Banbury  is  well  founded. 

The  evidence  that  William  Earl  of  Banbury  was  not  the 
father  of  Nicholas,  may  be  reduced  to  these  points : — 

1.  That  he  was  of  an  advanced  age. 

2.  That  he  was  childless  in  1628. 

3.  That  he  never  knew  that  he  had  such  a  son. 

4.  That  there  is  no  evidence  of  the  baptism  of  Nicholas ; 
and  that  he  was  treated  as  the  child  of  Lord  Vaux. 

5.  That  the  inquisitio  post  mortem  finda  him  to  have  died 
without  issue. 

6.  That  Rotherfield  Oreys  did  not  descend  to  Nicholas. 

*  The  Lord  Holland  whpae  name  has  been  immortalized  by  Clarendon. 

E  S 
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The  objection  to  the  age  of  Lord  Banbury  may  at  once  be 
dismissed.  The  law  of  England  admits  of  no  age  at  which  a 
man  may  not  become  a  father,  and  many  medical  authorities 
may  be  cited  to  shew  that  this  rule  is  founded  on  reason.  Dr. 
Gr^ory,  of  Edinburgh,  whose  name  must  be  familiar  to  all 
admirers  of  science,  says,  upon  this  subject, ''  Magna  autem 
de  his  rebus  differentia,  decantantur  enim  exempla  senum  in 
castris  Veneris  strenue  merentium,  postquam  centum  annos 
oompleverant;  neque  sane  dubium,  aut  adeo  rarum  octogena- 
rium  patrem  fieri."  *  Haller  likewise  pronounces  a  man  of 
ninety  to  be  capable  of  procreating  \  Parr  became  a  £Either  in 
his  140th  year.  In  short,  the  liberality  of  the  law  on  this 
subject  is  excessive,  for  there  is  no  age  from  seven  upwards*  at 
which  a  man  is  denied  the  privily  of  having  children. 

The  proceedings  before  the  House  related  only  to  a  point  of 
precedence.  It  was  stated  by  the  Ring  that  the  Earl  was  old  and 
childless;  and  this  was  the  fact^  at  the  date  of  the  patents  of 
the  noblemen  over  whom  the  precedency  was  conferred;  at  the 
date  of  Lord  Banbury's  own  patent;  and  most  probably  at  the 
date  of  Lord  Banbury's  representation  to  the  King  to  that 
effect.  Edward's  birth  took  place  a  year  after  the  date  of  the 
patentj  and  only  a  few  weeks  before  the  King's  message.  Lord 
Banbury  might  have  considered  himself  aggrieved  at  being  ex- 
cluded from  the  creation  in  February  1 626.  He  might  have  re- 
solved to  keep  his  precedency  upon  any  terms.  He  might 
have  entertained  some  scruples  at  resigning  an  honour  which 
the  House  had  treated  as  so  important.  He  might  have  felt  a 
morbid  delicacy  at  avowing  before  his  youthful  peers  this 
unexpected  addition  to  his  £Eunily.  He  might  have  suffered  a 
statement  to  be  made  Jby  the  King  which  he  would  not  have 
made  himself.    He  might  have  been  a  weak,  or  even  an  on- 

•  Conipectus  Mcdicinae  Theoretica,  VoL  IL  p.  7. 

^  Slenente  PhytiologiA  Corpoiii  Huiiiaiu»  4to»  VoL  VII.  p.  875. 
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principled  man.  But  be  this  as  it  may,  the  foot  cannot  pre* 
judioe  Nicholas  onr  aneestw ;  he  unquestionably  was  not 
bom  until  the  following  year :  and  it  would  be  bold  to  infer> 
that  if  one  child  of  a  marriage  cannot  be  proved  to  be  le- 
gitimate^ all  the  subsequently  bom  children  must  conse- 
quently be  illegitimate.  This  would  indeed  militate  against 
the  old  and  approved  maxim  of  pater  est  quern  nuptite  de- 
monstrant.  If  all  these  presumptions  are  rejected,  and 
NichoUis  is  involved  in  the  suspicion  which  attaches  to  his 
brother,  I  would  remind  the  House,  that  the  clearest  demon- 
stration, that  the  child  was  concealed,  and  that  it  had  been  kept 
in  total  secrecy  by  its  mother,  would  only  lead  to  an  inference, 
which,  after  all,  is  of  less  weight  than  an  express  declaration 
of  its  illegitimacy  by  the  mother.  The  law  has  wisely  or- 
dained this  species  of  evidence  to  be  inadmissible.  A  mother 
is  an  incompetent  witness  to  prove  her  child's  illegitimacy. 
Upon  that  point  her  mouth  is  closed ;  and  Grod  forbid  that  it 
should  be  otherwise.  A  vicious  woman  is  too  likely  to  make 
an  unnatural  mother  *,  and  as  the  nature  of  her  guilt  must 
necessarily  cause  her  own  testimony  to  be  condusive,  she 
would  retain  a  power  over  her  children  which  her  hatred  for 
her  husband  might  induce  her  to  exercise  to  their  destmo- 
tion,  without  any  r^ard  to  troth.  It  would  be  superfluous  to 
cdte  the  numerous  authorities  in  support  of  this  proposition  **, 
but  I  cannot  help  adverting  to  a  case  in  France,  which  may  be 
ibund  in  the  pleadings  of  the  celebrated  D'Aguesseau,  where 
thia  doctrine  was  completely  established  after  much  discussion  <^. 

*  Neque  faemina  amisaa  pudidda  alia  abnuerit  Tacit  Ann.  L  ir.  c  S.  in 
Tekting  the  intriguei  of  Sejanuf  with  Dvia,  the  wife  of  Dnu ui. 

^  The  caflea  are  collected  in  JSUxUe  on  Etldence,  P.  ir.  188. 

*  "  Flakbyer  pour  k  Sieur  de  Vinantes  *'— CEuTrages  D'Agueueau,  one 
cf  the  moat  beautiful  ipecimeni  of  Judidal  eloquence  that  has  erer  been  given 
to  thewoiU. 

E  K  2 
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The  facts  were  as  follow:— The  husband  held  an  offioe 
about  the  courts  which  required  his  frequent  absence  from 
home.  '  His  wife  after  many  years  of  marriage  proved  un- 
faithful to  him.  She  became  pregnant^  as  she  believed  by 
her  paramour.  She  was  clandestinely  delivered,  the  child 
was  reared  and  educated  by  its  real  father,  and  it  was 
baptized  as  an  illegitimate  child.  The  pregnancy  of  the 
mother,  the  birth,  nay,  even  the  existence  of  the  child  was 
long  unknown  to  her  husband.  He  at  length  discovered  the 
guilt  of  his  wife,  and  its  consequences.  He  resorted  to  l^al 
proceedings.  His  wife  made  an  ample*  confession  which  in- 
cluded the  most  explicit  declarations  of  the  illegitimacy  of 
her  child.  A  divorce  was  granted,  but  the  guardians  of  the 
child  refused  to  release  the  husband  from  the  obligations  im- 
posed upon  him  by  his  marriage  contract.  They  sued  him 
before  the  parliament  of  Paris,  and  that  learned  body  esta- 
blished the  legitimacy  of  the  child.  There  are  similar  cases 
in  the  French  books.  One  of  an  earlier  date  (that  of  Madame 
de  Cognac)  has  been  cited  in  this  House  by  Lord  Nottingham 
with  marked  approbation.  These  decisions  do  not  rest  on 
local  usage  or  technical  rules ;  they  are  founded  on  the  civil 
law,  which  is  the  source  of  all  the  authorities  that  will  be  cited 
on  this  occasion.  They  draw  a  just  deduction  from  the  prin- 
ciples laid  down  in  those  authorities,  and  one  that  we  may 
safely  follow,  though  delivered  by  a  foreign  tribunal.  Reason 
is  reason  everywhere.  But  these  principles  are  not  new  in  this 
House,  for  Lord  Nottingham,  in  the  claim  of  the  viscounty  of 
Purbeck  *,  one  of  the  most  important  cases  ever  agitated  here, 

*  The  following  extract  from  Lord  Nottingham's  MSS.  was  yery  kindly 
furnished  me  by  Mr.  Swanston. 

**  ExpaHe  Villlera.^Robert  ViUiers,  Esq.  did  heretofore  petition  the  Idng 
during  his  minority  by  the  name  of  Viscount  Puibeck,  for  leave  to  attend  in  the 
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and  argued  by  the  most  eminent  lawyers^  expressly  pronounced 
the  declaration  of  the  father  or  mother  to  the  prejudice  of  a 

House  of  Peers  at  their  debates,  behind  the  chair  of  state,  which  hatU  been  the 
constant  privilege  of  all  infant  peers  of  the  realm,  and  of  peers*  eldest  sons.*' 

*'  The  king  referred  the  matter  to  the  House  of  Peers  then  sitting,  who 
made  many  difficulties,  and  questioned  whether  the  petitioner's  father  were  the 
legitimate  son  of  the  grandfather,  and  this  point  was  mainly  insisted  on  by  th^ 
Duke  of  Bucks,  the  Earl  of  Denbigh,  and  all  that  interest,  who  seemed  very 
much  to  apprehend  the  danger  of  allowing  the  petitioner*s  pedigree^  lest  it 
might  one  day  entitle  him  to  succeed,  though  not  to  the  dukedom,  yet  to  the 
marquisate  of  Bucks  and  most  of  the  duke's  estate.'* 

**  Others  of  my  lords  objected  that  his  father,  having  levied  a  fine  of  his  ho- 
nour to  the  king,  had  extinguished  it,  and  took  notice  that  the  kiog*3  learned 
counsel  had  certified  to  his  Majesty  in  1660,  which  certificate  was  subscribed 
by  Mr.  Serjt.  Gkmville,  Mr.  Attorney  Palmer,  and  myself,  being  then  the 
King's  Solicitor.  But  this  the  lords  who  were  against  the  petitioner  would 
not  hear  of^  as  considering  the  right  of  all  peers  to  be  involved  in  this  pointy 
and  cited  a  judgment  of  this  House  to  tiie  contrary  in  1641,  in  the  case  of 
Lord  Grey  de  Ruthyn,  which  still  remains  upcm  the  journals.  All  my  lords 
conceived  that  the  petitioner*s  interest  to  stand  behind  the  chair  at  the  debates 
of  the  House,  was  not  so  considerable  as  to  oblige  the  lords  to  come  to  a  pre- 
sent decision  of  the  point,  though  the  rest  of  the  privileges  of  an  infant  peer 
did  very  much  depend  upon  it;  so  the  debate  was. laid  aside  for  three  years^ 
till  the  petitioner  should  be  of  age,  but  special  care  was  had,  that  no  entry  in 
the  journals  should  mention  the  petitioner  by  that  style  which  he  gave  himself, 
viz.  Viscount  Purbeck." 

**  When  the  petitioner  came  of  age  he  presented  another  petition  to  the 
king  praying  his  writ  of  summons,  and  complaining  of  me,  that  I  made  some 
scruple  of  sealing  it,  by  reason  of  the  debates,  which  had  been  in  the  Lords 
House.  The  king  referred  this  to  the  House  of  Lords,  who  heard  counsel  on 
both  sides  at  the  bar,  touching  the  matter  of  fact,  and  then  appointed  a  day  for 
Mr.  Attorney  to  be  heard,  what  be  could  say  for  the  king  against  the  peti- 
tioner's claim." 

**  At  that  day  before  Mr.  Attorney  argued,  the  Duke  of  Bucks  desired  to 
oiler  some  further  evidence  as  to  matter  of  fact,  and  shewed  how  the  peti- 
tioner's  father  had  exhibited  a  bill  in  chancery  against  the  grandfather,  and  the 
grand&tber  by  hii  answer  upon  oath  denied  him  to  be  his  son,  and  insisted  that 


child'l  legitimftcy  was  not  to  be  endured,  inumnch  m  Jliiaim 
lum  poieH  pmbaru    His  lordship  cites  tbe  cese  of  Medane  de 

the  lather  could  not  be  the  ton  of  the  gniidifiiiher»  ibr  that  he  was  cfarittened 
by  the  name  of  Robert  Wright,  and  took  a  patent  from  the  ufurper  Creomdl 
to  be  catted  Danvers,  and  afterwardf  at  the  bar  of  the  Lorda  House  renounced 
the  name  of  VOUers.**  ( Jfr.  WaUop  argued  the  matter  tf  law  on  tke  ejfixi  of 
thejhe,  tolUcA,  not  relating  to  the  iubfcct  of  thit  work,  tthatt&mU,)  **  Mr. 
Attorney  concluded  for  thetdng,  and  laid,  flnt  as  to  the  illegithnation  of  the 
petitioner*!  &ther,  he  could  not  aay  much,  for  without  question  the  wife*s  son 
Is  the  husband's  son,  if  the  husband  were  m/hi  quahtor  mario,  &c.  the  only 
use  to  be  made  of  the  evidence  in  this  case  is  to  consider,  how  hx  it  goes  to- 
wards disproving  him  to  be  thewife*s  son.**  [The  Attorney-General  then 
proceeded  to  diseuu  the  effect  of  the  fine,) 

<*  Now  this  being  the  last  day  wherein  the  House  were  to  gire  judgment,  I 
delivered  my  opinion  thus  *.  The  question  whether  there  be  a  legitimate  suc- 
cession to  this  honor  is  a  question  of  fkct,  wherein  the  doubt  is  not,  whether  tbe 
petitioner  be  legal  heir  to  his  fiuher,  but'whether  die  fiither  were  so  to  Oe 
grandfather ;  and  therdn  it  is  admitted  that  the  father  is  legally  the  son  of  the 
grandfather,  if  he  can  prove  himself  the  son  of  the  gruidmother,  and  this  fivt 
is  now  called  in  question,  and  the  grandchild,  after  fifty  or  nxty  years  dapse^ 
is  put  to  prove,  not  that  his  father  was  lawfully  begotten,  (every  one  sees  the 
danger  of  that,)  but,  which  Is  all  one  in  consequence,  that  Ms  firther  was  begotten 
f>f  his  grandmother.  Tliis  ought  not  to  be  endured,  for — X.fSatio  nan  potest 
ptoharit  nee  debet  :-'i.  it  tends  to  defeat  purchases  made  of  the  fiithcr  as  heir ; 
^—8.  he  hath  been  found  heir  to  the  land,  and  son  of  the  gnndmotfaer,  by  a  spe- 
cial verdict  in  1668,  in  Wegg  y.  YiQiers  f ,  when  matters  were  more  oapd)k 
of  proo^  old  witnesses  being  since  dead ;— 4.  this  should  have  been  questioned 
if  ever  in  the  fother's  life,  for  he  that  is  certainly  a  bastard,  as  being  born  be- 
fore wedlock,  yet,  if  he  die  with  the  reputation  of  true  hehr,  he  cannot  be 
bastardized  afterwards,  but  his  issue  shaH  carry  away  the  land  from  the  leg;iti- 
mate  heir.  litt  s.  Descents.— 5.  strange  questions  are  sonieUmes  nised  for 
crowns  where  armiei  dispute ;  but  where  acoronet  only  is  at  stakes  it  is  not  to 
be  suffered.    The  great  objections  are,  that  he  was  baptixed  by  another  mame, 

•  That  part  or  tKsJtt4ccm«Bt  only  b  iMSitsd  which  islstM  to  tlM  kcWmMf  or  tlw 
PsdtlonMr.    S«s  CoDfaia,  998.    Joum.  VoL  XII.  673.    XIIL  18S.    Show.  P.  a  1. 
t  The raports  of  W^gg  v.  yilUen  do  not  notice  the  qusttion  of  Icgithnscy.    See) 

teon.  Ton.  t  std.  64.  ' 
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Cognac^  where  the  child  having  esteUiahed  her  legitisiacy  in 
the  mode  prescribed  bj  the  law^  her  difiavowal  by  her  mother 
was  not  allowed  to  hare  any  weight.  Lord  EUenboroogh  has 
repeatedly  maintained  the  same  doctrine  in  the  Court  of  King's 
Bench. 

It  has  been  urged  that  because  Nicholas  is  called  Nicholas 
Vaux  in  the  deed  of  1646^  that  he  must  have  gone  by  that 
name  from  his  birth  up  to  the  execution  of  the  deed.  This  is  a 
very  strained  inference.  We  must  recollect  that  during  part  of 
his  infancy,  the  troubles  of  the  day  rendered  it  more  safe  for 
him  to  go  under  any  appellation,  rather  than  that  of  Earl 
of  Banbury,  and  there  is  nothing  extraordinary  in  his  assum- 
ing the  name  borne  by  his  step-fether  and  benefector.  Is 
there  the  slightest  evidence  in  any  of  the  proceedings,  that  he 
was  called  Vaux  during  the  life  of  Lord  Banbury,  or  until  he 
came  to  live  with  his  adopted  fether  ?  There  are  numerous  in- 
stances of  such  adoptions,  and  even  of  changes  of  name  re- 
sulting from  them  S  but  this  is  the  first  that  has  been  ascribed 

•nd  tbtt  the  grandfather  denied  him  to  be  his  wife's  son ;  but  though  it  may 
be  A  good  cause  to  suspect  adulteiy  where  too  much  secretj  is  used  at  hap* 
tiam,  it  is  no  ease  to  make  iOegitimation.  Again^  the  giandfethei^s  denial 
upon  oath  is  nothings  for  if  the  grandmother  had  herself  denied  him  to  be  her 
sont  yet  it  had  not  been  material,  for  still  it  b  capable  of  disproof.  It  is  dis- 
proved here  by  the  Terdict,  by  the  nurse  and  midwife  then  *  produced,  by  the 
old  Lady  Hatton  owning  the  child,  who  could  not  be  m  the  secret,  and  by  con- 
stant reputation.  In  the  parliament  of  Bans  in  the  case  of  Madame  de 
Cognac  t»  it  was  a^udged  that  the  mother's  disaTOwing  her  child  should  not 
pr^juAoe  the  child,  who  was  able  to  dtsproye  her.  Nay,  if  the  fether  himself 
had  disclaimed  his  own  legitimation,  this  ought  not  to  prejudice  the  gcand- 
chOd." 

*  Sir  Robert  Agsborough,  aUas  Townshend  (the  first  person  that  reoeired 
Che  honour  of  knighthood  from  IQog  Charles  If.  after  his  coming  to  LoB- 

•  AtUietriaL 

t  Th«  caw  of  Madame  d«  Cognac  is  shortly  stated  In  a  note  sBMSid  to  this  raporc 
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fo  such  an  unworthy  motive.  Before  I  quit  the  deed  of 
1646^  I  wifih  to  state  that  Nicholas  was  no  party  to  it,  and 
the  most  unfavourahle  construction  of  it  ought  not  to  preju- 
dice him,  it  being  open  to  the  objections  that  apply  to  the  de- 
clarations on  the  part  of  Lady  Banbury* 

The  legitimacy  of  Nicholas  can  be  the  result  of  presump- 
tion, only  in  case  of  the  absence  of  proof.  Like  every  other 
fisict,  it  must  be  established  by  evidence,  either  direct  or  circum- 
stantial. The  former,  if  sufficient  to  satisfy  the  judge,  is  con- 
clusive, although  it  may  be  irreooneileable  with  the  latter. 
We  must  not  overlook  the  dangers  of  trusting  too  implicitly 
on  circumstantial  evidence.  If  the  connection  between  cause 
and  effect  in  the  material  world  has  so  long  baffled  every  phi- 
losophical inquirer,  surely  we  oa^t  to  approach  with  diffi- 
dence a  similar  investigation  in  the  moral  world.  Who  can 
pretend  to  ascribe  to  each  act  of  man  its  real  motive,  and  to 
hit  with  an  unerring  aim  the  hidden  and  indefinable  souroe  of 
human  impulse?  Let  us  not  be  roving  after  shadows  of 
truth.  Let  us  collect  it,  not  by  fanciful  and  imaginative 
deductions,  but  by  the  safer  and  surer  method  of  examin- 
ing the  testimony  of  the  witnesses  who  were  called  to  the 
bar  of  the  House  in  1661.  One  of  these  persons  (Anne 
Delavill)  had  seen  Lord  and  Lady  Banbury  in  bed  together. 
Another  (Mary  Ogden)  was  present  at  the  birth  of  Nicholas. 
It  was  deposed*  that  Lord  Banbury  had  seen  the  child  and 

don  in  1660),  was  the  only  ion  of  William  Agaixirougfa,  a  merchant  in  London. 
He  waa  only  three  months  old  when  hii  father  died.  Hia  mother  ahortly  tf> 
ter  married  Aurelian  Townahend,  a  near  relation  of  Lord  Townahend.  Sir 
Robert  haring  lived  with  and  been  educated  by  hia  stepfather,  was  generally 
known  by  the  name  of  Townshend,  and  by  a  public  instrument,  dated  18 
March  1662,  he  was  authorized  to  assume  the  name  and  bear  the  arms  of 
Lord  Townshend.— Mr.  Townsbend*s  MSS. 
•  By  Anne  DelaviU. 
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owned  it,  and  what  perhaps  was  supererogatory,  that  his  lord- 
ship honted  and  hawked  until  half  a  year  before  his  death. 
These  hcts  constitute  ike  legal  demonstratUm  of  Nicholas's  le- 
gitimacy, and  it  was  unnecessary  for  the  claimant  to  do  more. 
His  case  was  primd  Jucie  proved.  It  was  for  those  who  op- 
posed it  to  controvert  his  facts,  by  impeaching  the  veracity  of 
the  witnesses.  It  does  not  appear  from  the  journals  that  they 
did  so.  They  did  not  att^npt  to  prove  the  impotency  of  Lord 
Banbury,  or  his  separation  from  his  wife.  They  asked  a  few 
questions  respecting  his  recognition  of  the  child ;  these  were 
answered  it  is  presumed  satisfJEu^torily,  for  they  called  no  wit- 
nesses, though  they  had  the  power  of  doing  so,  and  many  peers 
were  then  in  the  House  who  were  capable  of  affording  every 
information.  If  the  reputation  had  existed  that  Nicholas  was 
not  the  son  of  Lord  Banbury,  the  legal  officers  of  the  crown 
were  bound  to  have  brought  it  before  the  House  in  a  proper 
shape.  They  ought  to  have  proved  such  reputation.  Nicho- 
las could  not  be  expected  to  prove  a  n^ative,  and  it  is  doubly 
cruel  to  impose  this  necessity  on  his  descendants. 

To  revert  to  the  evidence  of  suspicion.  We  are  asked  for 
the  roister  of  Nicholas's  baptism.  I  reply  that  registers  of 
baptism  of  so  early  a  date,  were  then  kept  with  extreme  ir- 
r^ularity,  and  that  the  n^try  at  Harrowden  has  not  been 
preserved  up  to  that  time  K 

If  any  of  the  peers  had  known  any  founts  prejudicial  to  Ni- 
cholas, they  would  probably  have  declared  them.  It  was  their 
duty  to  have  given  their  knowledge  as  witnesses,  and  not  as 
judges.  Nothing  could  be  more  criminal  than  to  allow  their 
private  prepossessions  to  influence  their  judgments.  They 
were  not  justified  in  depriving  him  of  the  state  and  condition 
to  which  he  was  bom  by  any  other  than  l^al  means,  and  it 

*  Thii  wa»  proved  in  evidence. 
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was  illegal  to  see  or  to  hear  any  thing  relative  to  the  case,  out 
of  the  oonrt  in  which  it  was  tried. 

The  resolution  of  the  peers  was>  that  Nicholas  was  legitimate 
in  the  eye  of  the  law.  J  am  yet  to  learn  what  other  legitimacy 
there  can  he,  than  legal  legitimacy.  Why  should  the  expres- 
sion excite  surprise  ? 

The  inquisitions  were  exparte  proceedings.  They  might  be 
quashed  or  defeated  in  more  ways  than  I  can  profess  to  state, 
not  having  devoted  my  life  to  such  inquiries. 

It  seems  to  me  very  questionable  whether  a  Intimate  son 
of  Lord  Banbury  could  have  recovered  Rothertield  Greys 
from  the  heirs  of  Sir  Robert  Knollys.  I  contend  that  the  estate 
might  be  alienated  notwithstanding  the  tenure  It  is  clear 
that  if  the  king  granted  an  estate,  and  did  not  specify  in  the 
grant  that  it  was  for  services  rendered,  the  issue  might  have 
been  barred.  The  grant  must  be  by  way  of  reward.  In  this 
case  no  such  consideration  is  expressed.  The  question  depends 
on  the  construction  of  the  statute,  and  is  not  without  diffi- 
culty. 

Hie  parliamentary  proceedings  subsequent  to  the  year 
1661  are  so  far  important,  as  they  disprove  any  aequiesoenoe 
on  the  part  of  the  ancestors  of  the  daimant  in  the  mm-reoog- 
nition  of  their  title.  The  claim  has  never  slept.  It  has  been 
kept  alive  by  repeated  applications  to  the  House,  the  effect 
of  which  has  been  to  leave  the  right,  as  it  originally  stood  at 
the  death  of  William  Earl  of  Banbury.  The  report  of  Lord 
Hardwicke  was  merely  to  prevent  a  repetition  of  Uie  dis- 
agreeable contest  that  had  taken  place  between  two  superior 
courts.  It  referred  wholly  to  the  dispute  between  the  judges 
and  the  Lords.  At  that  time  it  would  have  been  most  im- 
politie  to  agiute  such  a  question. 

Sir  Samuel  Romilly  concluded  by  a  most  pathetic  appeal  to 
the  feelings  of  the  House. 
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The  Attornbt-Genbral  ^ — The  preposition  upon  which  i  ith  Junc^ 
Sir  Samael  Roxnilly  seemed  most  to  rely,  was,  that  I  had  under- 
taken  to  prore  that  Nicholas  was  the  son  of  Lord  Vaux,  and 
that  I  had  failed  in  establishing  that  fiftct*  The  House  must 
not  be  thus  misled.  My  argument  rested  on  a  broader  base ;  I 
drew  my  deduction  from  a  series  of  circumstances  in  the  oon*^ 
duct  of  Lord  Banbury,  Lady  Banbury,  Lord  Vaux,  and  Ni- 
cholas Vaux,  wholly  irreoondleable  with  the  claim  being  well 
founded.  Your  Lordships  must  recollect  the  position  in 
which  I  stand.  I  come  here  in  a  semi-judicial  capacity,  without 
any  other  object,  than  to  secure  the  triumph  of  truth.  My 
duty  calls  upon  me  to  point  out  the  defects  of  the  claimant's 
case,  and  to  continue  my  opposition  as  long  as  those  defects 
exist.  No  proposition  originates  with  me.  The  question  is 
not,  whether  any  of  the  circumstances  I  have  stated  are 
adequate  to  prove  the  illegitimacy  of  Nicholas,  but  whether 
on  the  whole,  the  claimant  can  make  out  the  legitimacy  of 
his  ancestor.  If  I  deny  that  he  was  legitimate,  it  is  not  in- 
cumbent on  me  to  shew  negatively,  that  he  was  not  the  son  of 
Lord  Banbury,  but  the  onus  is  on  the  claimant,  to  shew  that 
he  was»  and  also  to  shew,  that  the  claim  has  not  been  ex- 
tinguished»  either  by  the  former  proceedings  in  this  House,  or 
by  the  length  of  time  during  which  it  has  lain  dormant. 

Age  may  not  be  proof  of  impotency,  but  it  is  evidence  of 
it.  The  probability  of  the  Earl's  b^etting  a  child  at  eighty 
is  very  slight,  and  it  is  not  increased  by  the  appearance  of 
another  child  two  years  later.  Instances  have  been  adduced  • 
of  these  extraordinary  biiths>  but  none  have  been  cited,  in  - 
which  a  man  at  eighty-two  having  begotten  a  son,  had  con- 
cealed the  birth  of  such  son*  Would  not  he  seek  puUication 
rather  than  concealment  ?   Besides,  at  the  birth  of  children  in 

*  I  have  icarcfaed  Sir  Vicary  Gibbi'i  papen  in  vain  for  hii  notes  of  tUi 
argument. 
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families  of  distinction,  it  is  generally  an  object  of  much 
anxiety  to  have  the  event  authenticated.  Some  r^stry  is 
made  of  it.  None  has  been  found  here  after  the  most  dili- 
gent search.  If  the  register  is  lost,  the  date  may  always  be 
supplied  by  the  banquets  and  festivities  with  which  it  is 
contemporaneous.  Why  !  the  whole  county  would  have  re- 
sounded with  the  ringing  of  bells ;  you  would  have  had  pro- 
cessions of  old  men  upon  the  anniversary  of  such  a  prodigy. 
It  would  have  excited  as  much  surprise  as  if  a  mule  had  been 
brought  to  bed !  It  reminds  me  of  the  lines  of  Juvenal :  — 

Egregium  sanctumque  virum  si  cemo^  bimembri 
Hoc  monstrum  puero^  vel  mirandis  sub  aratro 
Piscibus  inventis,  et  fcets  compare  muls. 

Sat.  xiii.  65. 

,  In  no  raster,  in  no  will^  in  no  document  is  there  anj^  no- 
tice of  this  wonderful  production.  And  then,  not  content 
with  one,  the  miracle  must  be  multiplied.  It  was  not  enough 
that  one  child  should  be  bom  to  a  man  at  eighty  •two;  he  must 
have  another  when  he  was  eighty-four.  And  nature  consum- 
mated her  prodigality,  by  lavishing  on  these  children  the 
strength  and  vigour,  which  she  usually  denies  to  the  offspring 
of  imbecility. 

The  King's  message  to  the  hoiise  of  peers  must  have 
created  a  strong  feeling  in  a  numerous  and  jealous  body  to 
inquire,  whether  the  Earl  had  really  a  child,  and  if  the  &ct 
had  been  so,  had  he  been  so  incomprehensibly  foolish  as  to 
make  a  false  representation  to  the  King,  the  secret  must  soon 
have  been  divulged. 

Lord  Vaux's  christian  name  was  Edward,  which  was  the 
name  of  Nicholas's  elder  brother.  It  appears  by  the  deed  of 
1646,  that  Nicholas  passed  in  his  childhood  by  the  name  of 
Vaux.    The  coincidence  may  be  accidental.    I  can  only  say 
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thftt  I  should  have  a  gteat  jealousy  of  any  friend  of  mine  whose 
names  I  thus  found  fixed  to  two  of  my  children. 

If  this  question  had  been  tried  before  a  court  of  law^  I 
think  it  would  be  impossible  for  any  rational  jury  to  decide 
otherwise  than  against  the  claim^  or  to  believe,  as  has  been 
insisted,  that  such  a  decision  would  endanger  the  title  of  any 
fiEunily,  that  possess  an  hereditary  seat  among  your  Lordships. 


LoBB  Erskine  stated  the  case,  and  concluded  by  moving  8  April, 
that  the  committee  should  resolve  that  the  claimant  had  made 
out  his  claim. 

Earl  Stanhope. — I  think  it  highly  important  to  ascertain 
the  law  by  which  this  case  is  to  be  decided.  I  cannot  agree 
with  the  noble  lord  (Erskine)  that  the  circumstances  of  this 
case  are  so  anomalous,  that  it  will  be  impossible  for  the  de- 
cision to  establish  any  dangerous  principle ;  for  whatever  we 
may  choose  to  suppose,  the  affirmation  or  negation  of  the 
principle  regulating  the  effect  of  access,  must  be  inseparable 
from  our  decision.  The  subject  is  of  the  utmost  importance 
in  point  of  fact,  and  of  interest  in  point  of  principle.  We  are  at 
present  so  divided  in  opinion  on  matters  of  law,  that  I  shall 
move  some  questions  to  be  submitted  to  the  judges,  and  I  beg 
leave  to  state  the  grounds  on  which  I  have  prepared  them. 

There  is  a  rule  of  law  called  Quatuor  Maria,  and  its  appli- 
cation is  limited  by  exceptions,  such  as  impotency  and  nonac- 
cess,  to  idiich  exceptions  we  must  look  to  find  the  force  of 
the  rule.  They  may  all  be  consolidated  into  one,  i.  e.  nonge- 
nerating  access,  which  includes  impotency  of  every  kind,  from 
nonage,  malorganization,  &c.  It  also  embraces  both  physical  and 
moral  access.  By  physical  access,  I  mean  instances  such  as  where 
a  man  is  in  prison,  and  is  permitted  to  see  his  wife,  but  is  not 
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SO  pennittod^  as  to  itdiiut  the  Buppositimi  of  his  huAag  a  fa- 
ther. By  the  term  of  moral  aooesaj  I  mean  that  nature  of  ac« 
ees%,  which  may  be  opposed  to  physical  access^  as  in  the  ques- 
tion whether  a  will  be  or  be  not  a  forgery ;  one  branch  of  tho 
evidence  of  the  forgery  may  be,  that  the  testator  detested  and 
was  in  the  habit  of  abusing  and  execrating  the  legatee. 
There  is  no  case  to  which  non-generating  access  will  not  ap- 
ply. It  is  the  necessary  issue,  and  no  other.  Now  the  object 
of  my  question  is,  to  learn  from  the  judges  what  case  can  be 
brought  upon  that  issue,  and  whether  the  same  evidence  ap- 
plies to  that  issue,  as  does  to  every  other  case,  when  a  physical 
fact  is  proved. 

I  submit  the  following  resolutions  to  the  House,  leaving  it 
to  your  Lordships  to  determine  whether  they  shall  be  proposed 
to  the  judges  as  questions. 

1 .  That  the  fact  of  the  birth  of  a  child  from  a  woman  unit- 
ed to  a  man  by  lawful  wedlock,  is  by  the  law  of  England 
prima  facie  evidence  of  the  legitimacy  of  such  child. 

2.  That  such  primi  facie  evidence  may  be  lawfully  rebutted 
by  evidence  of  natural  impossibility ;  and  that  in  such  case, 
as  in  every  other  case  of  a  priimd  facte  evidence  of  any  right 
existing,  the  onus  probandi  is  on  the  party  calling  the  right  in 
question. 

3.  That  such  prtm^yacttf  evidence  may  be  lawfully  rebutted 
by  evidence  that  such  access  did  not  take  place  between  the 
husband  and  wife^  as  by  the  law  of  nature  is  necessary  to  ad- 
mit the  husband  to  be  the  father  of  the  child.  {Some  oiher 
resolutions  foUowed  which  it  is  unnecessary  to  state,  as  they 
rvere  rwt  adopted.) 

Lord  Ellbnbobouoh. — Thes^  propositions  embrace  a  va- 
riety of  points  too  extensive  for  application  to  this  case.  There 
is  no  doubt  that  the  presumption  of  the  legitimacy  of  a  diild, 
the  husband  and  wife  having  access,  may  be  rebutted.     In 
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this  case,  there  U  no  proof  of  the  access  of  the  husband  and 
wife ;  the  question  therefore  is>  whether  the  presumption  of 
access  can  be  rebutted  by  any  circumstances?  This  is  the 
abstract  point  to  be  ascertained.  Until  we  separate  the  law 
from  the  fo/ci,  we  shall  never  arrive  at  a  just  condusion.  The 
fact  is  to  be  tried  as  facts  are  tried  before  a  jury ;  the  law 
may  be  decided  on  reference  to  the  judges.  I  certainly  think 
it  desirable  to  have  the  opinion  of  the  judges  whether  any 
circumstances  can  rebut  the  presumption  of  access^  and  then 
a  question  arises  whether  the  circumstances  in  this  case  oon« 
stitute  such  circumstances? 

Lord  Changsllob. — I  entirely  agree  with  the  noble  Lord 
on  the  expediency  of  putting  this  question  to  the  judges.  When 
the  law  is  once  settled,  there  will  be  no  great  difficulty  in 
deciding  on  the  evidence  of  the  fact*  I  do  not  conceive  non-p 
access,  or  what  the  noble  Earl  (Stanhope)  terms  non^gene** 
rating  access,  is  to  be  presumed,  because  the  Earl  of  Banbury 
was  eighty  years  old.  Swinburne  says  *,  that  the  possibility 
of  issue  must  not  be  applied  to  a  case  where  the  husband  is 
eighty;  but  he  is  corrected  by  his  annotator,  who  observes, 
that  to  this  general  doctrine  Englishmen  of  eighty  formally 
protest.  I  think  that  an  opportunity  for  considering  the  pro« 
position  ought  to  be  afforded  to  the  House,  and  the  questions 
may  then  be  submitted  to  the  judges,  who  may  also  be  asked 
whether  the  judgement  of  the  House  aa  a  preceding  occasion  ^ 
is  a  bar.    This  is  an  inquiry  of  vital  importance  to  the  House. 

Lord  Erskinb, — I  recommend  the  propositions  to  be  put 
in  the  shape  of  questions  to  the  judges.  The  question  framed 
by  Lord  Ellenborough  is  unobjectionable,  but  in  this  partieu- 
lar  case  it  may  lead  us  very  little  out  of  our  difficulties.    The 

*  Swlnbuniey  ''TreBtiae  of  Espoutab  ",  p.  60,  which  enters  into  much  un- 
neecMaxy  detafl  upon  thb  point. 

^  Alluding  to  the  resolutions  passed  in  169S. 


432  APPENDIX. 

answer  will  be  too  general.  No  one  can  donbt  that  there  are 
circumstances  which  will  enable  a  court  of  justice  to  rebut 
the  presumption  of  access,  but  the  judges  may  say  that  no  cir^ 
cumstances  can  be  given  in  evidence. 

Lord  Rbdbsjdalb. — I  agree  with  the  noble  Lord  on  the 
advantage  of  further  consideration.  I  apprehend  the  law  to 
be,  that  the  birth  of  a  child  during  wedlock  raises  a  pre- 
sumption that  such  child  is  legitimate;  that  this  presumption 
may  be  rebutted  both  by  direct  and  presumptive  evidence ; 
that  under  the  first  head  may  be  classed  impotency  and  non- 
access,  that  is  the  impossibility  of  access;  and  under  the 
second,  all  those  circumstances  which  can  have  the  effect  of 
raising  a  presumption,  that  the  child  is  not  the  issue  of  the 
husband.  These  circumstances  are  within  the  province  of  a 
jury,  who  are  fiilly  competent  to  decide,  whether  they  are 
8^fficient  to  raise  a  presumption  of  law. 

I  do  not  see  how  a  question  can  be  so  stated  to  the  judges, 
as  to  apply  to  this  case.  All  that  the  judges  can  tell  your  Lord- 
ships is,  whether  the  presumption  of  law  can  or  cannot  be 
rebutted ;  whether  it  be  a  presumption  of  law,  which  cannot 
be  rebutted  by  evidence,  which  the  civilians  term  presumptio 
juris  et  de  jure,  or  whether  it  be  one  which  can  be  rebutted 
by  evidence.  It  is  impossible  to  instance  a  question,  where  an 
inference  is  to  be  drawn  by  a  jury  under  the  direction  of  a 
judge,  in  which  the  jury  is  not  called  to  decide  upon  the  facts. 

The  following  question*  was  ultimately  proposed  to  Uie 
judges.  "  Whether  the  presumption  of  Intimacy  arising  from 
the  birth  of  a  child  during  wedlock,  the  husband  and  wife 
not  being  proved  to  be  impotent,  and  having  opportunities 

*  The  following  answers  of  the  Judges  have  been  refemd  to  in  every  sub- 
sequent case  in  which  the  access  of  the  husband  and  wife  has  been  the  subject 
of  discussion. 
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of  access  to  each  other  during  the  period  in  which  a  child 
could  be  batten  and  bom  in  the  course  of  nature,  can  be 
rebutted  by  any  circumstances  inducing  a  contrary  presump- 
tion?" 

The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
having  conferred  with  his  brethren,  informed  the  committee 
that  they  were  unanimously  of  opinion : 

''  That  the  presumption  of  legitimacy  arising  from  the 
birth  of  a  child  during  wedlock,  the  husband  and  wife  not 
being  proved  to  be  impotent,  and  having  opportunities  of 
access  to  each  other,  during  the  period  in  which  a  child  could 
be  b^otten  and  bom  in  the  course  of  nature,  may  be  rebutted 
by  circumstances  inducing  a  contrary  presumption." 

The  following  question  was  then  put  to  the  judges: 
"  Whether  the  fact  of  the  birth  of  a  child  from  a  woman 
united  to  a  man  by  lawful  wedlock,  be  always,  or  be  not 
always  by  the  law  of  England  prim6  facte  evidence  that  such 
child  is  legitimate ;  and  whether,  in  every  case  in  which  there 
is  prim&  facte  evidence  of  any  right  existing  in  any  person, 
the  ontu  probandi  be  always,  or  be  not  always,  upon  the  per- 
son or  party  calling  such  right  in  question;  whether  such 
prifn6  facte  evidence  of  legitimacy  may  always,  or  may  not 
always^  be  lawfully  rebutted  by  satisfactory  evidence,  that 
such  access  did  not  take  place  between  the  husband  and  wife, 
as  by  the  laws  of  nature  is  necessary  in  order  for  the  man  to 
be  in  fact  the  father  of  the  child ;  whether  the  physical  fact 
of  impotency,  or  of  non-access,  or  of  non-generating  access 
(as  the  case  may  be)  may  always  be  lawfully  proved,  and  can 
only  be  lawfully  proved  by  means  of  such  legal  evidence  as  is 
strictly  admissible  in  every  other  case,  in  which  it  49  necessary 
by  the  laws  of  England  that  a  physical  fiust  be  proved?" 

The  following  question  was  also  proposed  to  the  judges : 
"  Whether  evidence  may  be  received  and  acted  upon  to  has- 

p  p 
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tardize  a  child  born  in  wtdlock>  after  proof  given  of  such 
access  of  the  husband  and  wife>  by  which^  according  to  the 
laws  of  nature,  he  might  be  the  father  of  such  child;  the  hus- 
band not  being  impotent,  except  such  proof  as  goes  to  n^;a- 
tive  the  fact  of  generating  access  ? 

"  Whether  such  proof  must  not  be  regulated  by  the  same 
principles  as  are  applicable  to  the  l^;al  establishment  of  any 
other  feet?" 

To  which  the  judges  answered :  "  That  after  proof  given 
of  such  access  of  the  husband  and  wife,  by  which,  according  to 
the  laws  of  nature,  he  might  be  the  fether  of  the  child  (by 
which  they  understood  proof  of  sexual  intercourse  between 
them),  no  evidence  could  be  received,  except  it  tended  to 
falsify  the  proof  that  such  intercourse  had  taken  place,  such 
proof  must  be  regulated  by  the  same  principles  as  were  appli- 
cable to  the  establishment  of  any  other  feet."  Afterwards, 
the  following  questions  were  put  to  the  judges : 

*'  1.  Whether,  in  every  case  where  a  child  is  bom  in  lawful 
wedlock,  sexual  intercourse  is  not  by  law  presumed  to  have 
taken  place  after  the  marriage,  between  th^  husband  and 
wife  (the  husband  not  being  proved  to  be  separated  from  her 
by  sentence  of  divorce),  until  the  contrary  is  proved  by  evi- 
dence sufficient  to  establish  the  feet  of  such  non-access ;  as 
negatives  such  presumption  of  sexual  intercourse,  within  the 
period  when,  according  to  the  laws  of  nature,  he  might  be  the 
fether  of  such  child  ? 

"  2.  Whether  the  legitimacy  of  a  child  born  in  lawful  wed- 
lock (the  husband  not  being  proved  to  be  separated  from  his 
wife  by  sentence  of  divorce)  can  be  l^ally  resisted,  by  the 
proof  of  any  other  fects  or  circumstances  than  such  as  are 
sufficient  to  establish  the  feet  of  non-access  during  the  period 
within  which  the  husband,  by  the  laws  of  nature,  might  be 
the  fether  of  such  child ;  and  whether  any  other  question  but 
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such  non-aooesa  can  be  legally  left  to  a  jury,  upon  a  trial,  in 
the  courts  of  law,  to  repel  the  presumption  of  the  legitimacy 
of  a  child  so  circumstanced  ?" 

The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
delivered  the  unanimous  opinion  of  the  judges  as  follows : 

'^  1.  That  in  every  case  where  a  child  is  born  in  lawful 
wedlock,  the  husband  not  being  separated  from  his  wife  by  a 
sentence  of  divorce,  sexual  intercourse  is  presumed  to  have 
taken  place  between  the  husband  and  wife,  until  that  presump- 
tion is  encountered  by  such  evidence  as  proves,  to  the  satis- 
faction of  those  who  are  to  decide  the  question,  that  such 
sexual  intercourse  did  not  take  place  at  any  time,  when  by 
such  intercourse  the  husband  could,  according  to  the  laws  of 
nature,  be  the  father  of  such  child. 

"  2.  That  the  presumption  of  the  legitimacy  of  a  child  bom 
in  lawful  wedlock,  the  husband  not  being  separated  from  his 
wife  by  a  sentence  of  divorce,  can  only  be  l^ally  resisted  by 
evidence  of  such  fects  or  circumstances  as  are  sufficient  to 
prove,  to  the  satisfaction  of  those  who  are  to  decide  the  ques- 
tion, that  no  sexual  intercourse  did  take  place  between  the 
husband  and  the  wife  at  any  time  when,  by  such  intercourse, 
the  husband  could,  by  the  laws  of  nature,  be  the  fether  of 
such  child.  Where  the  Intimacy  of  a  child  in  such  a  case 
is  disputed,  on  the  ground  that  the  husband  was  not  the 
father  of  such  child,  the  question  to  be  left  to  the  jury  is, 
whether  the  husband  was  the  father  of  such  child ;  and  the 
evidence  to  prove  that  he  was  not  the  fitther,  must  be  of  such 
facts  and  drcumstanoes  as  are  sufficient  to  prove,  to  the  satis* 
£Eu^on  of  a  jury,  that  no  sexual  intercourse  took  place  be- 
tween the  husband  and  wife  at  any  time,  when,  by  such  inter- 
course, the  husband,  by  the  laws  of  nature,  could  be  the 
&ther  of  such  child. 

'*  The  non-existence  of  sexual  intercourse  is  generally  ex- 

FF  2 
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•  pressed  by  the  words  '  non-access  of  the  husband  to  the 
wife*;  and  we  understand  those  expressions,  as  applied  to  the 
present  question,  as  meaning  the  same  thing ;  because  in  one 
sense  of  the  word  access,  the  husband  may  be  said  to  have 
access  to  his  wife,  as  being  in  the  same  place,  or  the  same 
house;  and  yet,  under  such  circumstances,  as,  instead  of  prov- 
ing, tend  to  disprove  that  any  sexual  intercourse  took  place 
between  them." 

The  above  answers  having  been  obtained  from  the  judges, 
Lord  Erskine,  after  some  prefatory  observations,  renewed  his 
motion,  that  the  claimant  had  made  out  his  claim. 

Lord  REDESDALE*. — ^This  is  a  question  not  simply 
between  the  Crown  and  the  claimant ;  it  affects  every  earl 
whose  patent  is  of  a  subsequent  date  to  the  patent  of  William 
Earl  of  Banbury.  It  is  a  question  which  has  been  frequently 
agitated  within  these  walls,  and  one  hundred  and  seventy  years 
have  elapsed  since  the  cause  of  discussion  arose.  Your  Lord- 
ships are  called  upon  to  try  a  &ct  which  could  not  be  esta- 
blished when  the  memory  of  it  was  fresh,  and  when,  the  parties 
most  competent  and  most  interested  to  prove  it  being  alive, 
the  House  was  best  qualified  to  give  the  subject  a  judicial  de- 
termination. It  must  be  observed  that  this  delay  cannot  be 
imputed  to  the  House,  for  no  obstacles  have  ever  been  inter- 
posed from  that  quarter  to  the  prosecution  of  the  claim. 

When  the  petition  of  Nicholas,  the  ancestor  of  the  claim* 
ant,  came  under  the  consideration  of  the  House  in  1661,  the 
Committee  of  Privil^es  to  which  it  was  referred,  instead  of 
reporting  whether  the  claimant  was  Intimate  or  iUc^timate, 
came  to  the  extraordinary  resolution  that  "  he  was  l<^tiinate 
in  the  eye  of  the  law."     It  may  safely  be  inferred  that  the 

*  I  have  mentioned  in  the  introductoiy  part  of  this  work  how  deeply  tbe 
profession  are  indebted  to  his  Lordship  for  the  authenticity  of  this  report. 
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expression  could  only  be  introduced  to  shew  that  the  law  and 
the  fiict  were  at  variance. 

Now  what  was  the  law  which  the  committee  followed  on 
this  occasion  ?  Not  the  law  of  England,  for  it  would  have  led 
them  to  a  different  conclusion ;  but  a  certain  law  laid  down 
by  Lord  Coke  in  his  Commentary  on  the  Institutes.  We 
find  by  the  minutes  of  the  committee  that  the  counsel  for  the 
claimant  asserted^  on  the  authority  of  1  Inst.  244.  ^'  That  it 
"  was  not  to  be  disputed  whether  son  or  no,  if  father  be  within 
^'  the  four  seas,  though  the  wife  be  in  adultery  ",  and  that  the 
Attorney-General  confessed  this  rule  to  be  clear. 

I  have  a  great  respect  for  the  memory  of  Lord  Coke;  but  I 
am  ready  to  accede  to  an  assertion  made  by  some  of  his  con- 
temporaries, that  he  was  too  fond  of  making  the  law,  instead 
of  declaring  the  law,  and  of  telling  untruths  to  support  his  own 
opinions.  Indeed,  an  obstinate  persistence  in  any  opinion  he 
had  embraced,  was  a  leading  defect  in  his  character.  His 
dispute  with  Lord  Ellesmere  furnishes  us  with  a  very  strong 
instance  of  his  forcing  the  construction  of  terms,  and  making 
false  definitions,  when  it  suited  his  purpose  to  do  so.  Mr. 
Hargrave  has  shewn  the  statement  of  the  law  in  the  passage 
which  governed  the  judgement  of  the  committee  to  be  un- 
tenable. It  is  not  borne  out  by  the  authority  referred  to  by  the 
text,  and  it  is  inconsistent  with  the  earlier  and  later  decisions. 
I  admit  that  the  law  presumed  the  child  of  the  wife  of 
A.,  bom  when  A.  might  have  had  sexual  intercourse  with 
her,  or  in  due  time  after,  to  be  the  legitimate  child  of  A.;  but 
this  was  merely  considered  as  a  ground  of  presumption,  and 
might  be  met  by  opposing  circumstances.  The  fietct,  indeed, 
that  any  child  is  the  child  of  any  man,  is  not  capable  of  di« 
rect  proof,  and  can  only  be  the  result  of  presumption  ,* — ^un* 
derstanding  by  presumption,  a  probable  consequence  drawn 
from  facts  (either  certain  or  proved  by  credible  testimooiy). 
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by  which  may  be  determined  the  truth  of  a  hct  allied,  but 
of  which  there  is  no  direct  proof.  Thus  if  A.  and  A^  are 
married,  and  are  in  such  habits  of  intercourse  that  A.  may  be 
the  fiather  of  a  child  bom  of  the  body  of  A'.,  immediately  pro- 
duced as  the  child  of  A.,  and  received  as  such  by  A.>  the 
child  is  presumed  to  be  his  child,  though  the  fact  of  sexual 
intercourse  cannot  be  proved ;  and  if  the  death  of  A.  before 
the  birth  of  the  child  prevent  its  reception  by  him  as  his 
child,  yet  if  the  birth  happen  within  a  time  which  in  ordi- 
nary course  is  the  longest  time  of  pregnancy  before  birth,  the 
child  is  presumed  to  be  the  child  of  A. 

If  a  child  is  bom  of  the  body  of  A',  and  allied  to  be  the 
child  of  A.,  but  not  so  acknowledged  by  him,  nor  produced  on 
its  birth  as  his  child,  yet  if  circumstances  would  admit  of 
sexual  intercourse,  and  the  non-production  of  the  child  as  the 
child  of  A.  can  be  sufficiently  accounted  for,  it  will  be  pre- 
sumed that  the  child  is  the  child  of  A. 

But  in  all  these  cases,  the  huct  that  the  child  is  the  child  of 
A.,  is  a  &ct  presumed  and  not  proved. 

When,  therefore,  circumstances  occur  which  may  tend  to 
rebut  the  presumption  that  a  child  bora  of  the  body  of  A'., 
the  wife  of  A.,  is  his  child,  then,  presumption  rebutting  pre- 
sumption, the  conclusion  must  be  drawn  from  the  whole  evi- 
dence. So  in  Radwell's  case,  cited  by  Mr.  Hargrave,  the 
illness  of  the  husband  for  some  time  before  his  death  was  ad- 
mitted in  evidence,  and  the  presumption  from  that  circum- 
stance that  sexual  intercourse  had  not  taken  place  during 
that  period,  being  added  to  the  length  of  time  which  had 
elapsed  after  the  death  of  the  husband  before  the  birth  of  the 
child,  was  used  to  raise  a  conclusive  presumption  that  the 
child  was  not  his  child.  And  in  a  case  mentioned  by  Lord 
Erskine  as  having  happened  during  his  practice  at  the  bar, 
where  a  child  claimed  as  heir  of  A.  begotten  on  the  bodjT  of 
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A',  his  wife,  and  produced  as  such  on  its  birth,  and  proof  was 
giyen  that  A',  had  -been  married  to  C.  before  her  marriage 
with  A.,  and  that  C.  was  living  after  the  marriage,  and  the 
evidence  of  the  former  marriage  destroyed  the  claim  of  the 
child  as  the  legitimate  child  of  A.,  and  then  a  claim  was  set 
up  for  the  child  to  other  property  as  the  child  of  C,  who  was 
living  and  in  the  neighbourhood  of  A',  during  the  time  of  her 
pregnancy  and  until  the  birth  of  the  child ;  the  jury  pre-' 
sumed,  from  the  fact  of  the  second  marriage,  and  the  produc- 
tion of  the  child  at  its  birth  as  the  child  of  A.,  that  it  was 
not  the  child  of  C. 

Acknowledgement  of  a  child  by  the  reputed  fitther  and 
mother  as  their  child,  is  generally  the  only  evidence  of  the 
fact  even  that  the  child  is  the  child  of  the  woman,  unless 
evidence  of  the  persons  present  at  its  birth  can  l)e  produced, 
and  such  acknowledgement  is  sufficient  evidence,  if  not  re- 
butted by  clear  evidence  to  the  contrary,  which  was  attempted 
in  the  Douglas  case. 

It  is  therefore  of  high  importance  to  consider,  in  a  question 
of  legitimacy,  whether  the  fact  of  such  acknowledgment  as 
would  demonstrate  the  legitimacy  did  take  place,  or  whether 
by  circumstances  such  acknowledgment  was  rendered  impos- 
sible, as  by  the  child  being  a  posthumous  child.  If,  on  the 
contrary,  it  appears  that  the  supposed  father  was  ignorant  of 
the  birth  of  such  a  child,  and  that  the  fact  of  its  birth  was 
concealed  from  him,  such  concealment  is  strong  presumptive 
proof  that  there  had  existed  no  sexual  intercourse  which 
could  have  made  him  the  father  of  such  child. 

In  this  case  there  is  the  strongest  evidence  which  the  cir- 
cumstances can  admit,  that  the  Earl  of  Banbury  was  utterly 
ignorant  of  the  existence  of  the  two  children  which,  a  consi- 
derable time  after  his  death,  were  aUeged  to  be  his  children, 
and^t  the  countess  and  her  family  acted  in  the  earl's  life- 


43d 


440  APPENDIX. 

time  and  after  his  deoeaae  aa  if  the  earl  had  been  without 
children^  to  the  utter  ruin  of  the  children  if  they  were  really 
%  the  children  of  the  earl. 

Lord  Banbury  was  poaseased  of  two  very  considerable 
estates^  Caversham  and  Rotheriield  Greys.  By  his  marriage- 
settlement  (23d  November  1604,  3  Jac  I.),  being  then  Lord 
Knolles,  he  covenanted,  in  order  *^  to  make  a  provision  for 
"  his  intended  wife,  and  for  the  continuance  of  the  man<N«, 
*'  &C.  in  his  Lord  Knolles's  name  and  blood,  to  settle  Caver- 
'*  sham  to  the  use  of  himself  and  his  wife  in  tail  male,  with 
"  remainder  to  the  heirs  male  of  the  body  of  his  &ther "  ; 
thereby  shewing  that,  in  default  of  his  own  male  issue,  he 
contemplated  the  devolution  of  his  property  to  the  descend- 
ants  of  his  father.  Rotherfield  Greys  was  the  gift  of  the 
Crown,  and  being  protected  by  the  statute  of  Hen.  VIII. 
the  entail  created  by  the  grant  of  the  Crown  could  not  be 
barred. 

In  the  year  1627>  Edward,  the  first  son  of  Lady  Banbury, 
came  into  the  world.  After  marriage  of  twenty  years.  Lord 
Banbury's  bed  ceased  to  be  barren ;  a  child  was  bom  to  him 
in  his  old  age,  and  a  prospect  was  held  out  of  the  transmis- 
sion of  his  title  to  posterity.  Can  any  one  doubt  that  this 
event  must  have  been  the  source  of  the  most  lively  satisfiic- 
tion  to  him  ? 

Three  years  after  (in  1630),  I^ady  Banbury  was  delivered 
of  a  second  son,  Nicholas,  the  ancestor  of  the  present  claimant- 
It  was  at  or  about  the  period  of  the  birth  of  Nichoks  that 
Lord  Banbury  was  induced  by  his  age  and  infirmities  **  to 
put  his  house  in  order  ",  so  as  to  rid  himself  of  all  worldly 
cares  for  the  future.  His  first  act  was  to  levy  a  fine  of  Ca- 
versham, which  according  to  the  limitations  in  his  settlement 
would  descend  to  his  eldest  son,  nnd  to  convey  the  fee  abso- 
lutely to  Lady  Banbury.    By  another  deed,  he  covenantsd  to 
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levy  a  fine  of  Rotherfield  Greys  to  Sir  Robert  Knollys  (his 
nephew)^  his  heirs  and  assigns  for  ever.  It  is  true  that  he 
does  not  mention  Sir  Robert  in  the  deed  as  his  heir  male,  a8# 
he  is  named  in  a  subsequent  schedule,  but  it  is  evident  from 
the  tenor  of  the  instrument  that  he  considered  Sir  Robert  in 
that  light,  and  as  the  representative  of  their  ancient  &mily. 

By  these  deeds  Lord  Banbury  deprived  himself  of  the 
means  of  providing  for  his  two  children,  for  he  wholly  de* 
nuded^  himself  of  his  property. 

At  the  same  time  he  made  his  will,  whereby,  tvUhout  no» 
iking  any  issue,  he  leaves  his  wife  his  residuary  l^^atee. 

Can  it  now  be  doubted  that  the  birth  of  these  children 
was  concealed  from  Lord  Banbury  ?  Can  it  be  believed  that 
be  would  have  left  the  immediate  successor  to  his  title,—- 
the  eldest  branch  of  his  family, — ^the  offspring  of  his  old 
age — ^in  unmerited  indigence,  in  order  to  bestow  his  terri* 
torial  domains  upon  his  nephew  ?  That  in  no  one  transac- 
tion since  his  marriage,  from  his  settlement  down  to  his  will, 
should  he  mention  his  children,  whilst  he  was  the  fond  and 
devoted  husband  of  their  mother  ?— 'The  presumption  arising 
from  such  a  series  of  acts  on  the  part  of  Lord  Banbury  is 
almost  tantamount  to  his  absolutely  declaring  himself  to  be 
childless,  and  it  can  hardly  be  strengthened  by  his  testimony 
to  that  effect.  However,  the  records  of  the  House  place  the 
£ict  beyond  the  reach  of  incredulity.  His  patent  of  earl  is 
dated  the  18th  of  August  1626.  The  House  was  moved  to 
consider  the  patent  on  the  27th  of  March  1627-  It  was  re- 
ferred to  a  Committee  of  Privileges,  and  the  Earl  Marshal 
reported  the  law  to  be  against  the  precedency  granted  by  the 
patent,  adding  that  whilst  the  discussions  were  pending,  a 
message  was  received  from  the  king,  in  which  he  desired  that 
this  departure  from  the  ordinary  privil^es  of  the  peerage 
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might  pass  for  onte  "  in  this  particular^  considering  how  old 
"  a  man  the  earl  was  and  childless."  An  order  of  the  House 
was  passed  on  the  10th  of  April  1628,  reciting  these  parti- 
culars^ and  on  the  15th  of  April  1628  Lord  Banbury  took  his 
seat^  according  to  that  order. 

Edward  was  bom  one  year  after  the  date  of  Lord  Ban- 
bury's patent^  so  that  he  was  alive  at  the  time  when  Lord 
Banbury  suffered  the  King  to  inform  the  House  that  he  was 
childless^  and  at  the  time  when  he  took  his  seat  upon  the  futh 
of  that  assertion.  We  must  suppose  Lord  Banbury  to  have 
spoken  the  truth  when  he  so  in  effect  declared  himself  child- 
le88>  or  we  must  consider  him  to  have  been  guilty  of  the 
grossest  deception  upon  the  King  and  upon  the  House. 

Thus  Lord  Banbury  dies^  believing  himself,  and  being  be- 
lieved by  the  world,  to  be  childless.  The  time  was  not  yet 
arrived  for  the  developement  of  this  conspiracy. 

The  first  inquisition  was  held  at  the  proper  period,  i.  e.  im- 
mediately on  the  decease  of  the  earl,  and  at  the  proper  place, 
i.  e.  in  the  neighbourhood  where  his  family  had  so  long  re- 
sided. Lady  Banbury  was  alive ;  her  connexions,  the  friends 
of  her  deceased  husband,  occupied  the  highest  posts  in  the 
kingdom.  The  proceedings  of  the  inquisition  were  public, 
and  must  have  been  well  known  to  the  countess,  as  it  found 
her  title  to  a  considerable  property ;  it  also  found  a  deed  to 
which  she  was  a  party,  conveying  a  large  property  to  a  colla- 
teral branch  of  her  husband's  family,  a  deed  wholly  irrecon- 
cileable  with  the  legitimacy  of  her  children ;  and  it  is  also 
found  that,  the  earl  dying  without  issue,  a  small  property  de- 
scended to  the  heirs  of  the  body  of  his  elder  brother  as  his 
heir  at  law.  What  could  have  produced  such  findings  by  the 
inquisition  but  a  general  reputation  that  the  earl  had  no 
child?    What  could  have  caused  the  countess  to  suffer  such 
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findings  to  remain  undisturbed  but  a  consdonsness  of  their 
truth  ?  Nothing  has  ever  transpired  to  throw  suspicion  on 
the  authentidt  J  of  this  document. 

The  second  inquisition  was  irr^;ular.  It  is  dated  eight  years 
after  the  first;  an  interval  that  afforded  sufficient  time  for 
contrivance.  It  could  have  little  wdght  as  long  as  the  first 
inquidtion  remdned  in  force,  for  the  parties  might  have 
quashed  the  first  inquidtion  by  a  writ  de  melius  inquirendo, 
before  they  could  have  properly  disputed  its  veradty. 

The  marriage  of  Lord  Vaux  with  Lady  Banbury  is  the 
prelude  to  the  production  of  the  children.  From  that  period 
the  children  seem  to  have  been  avowed  by  that  nobleman  as 
the  issue  of  his  adulterous  intercourse  with  Lady  Banbury. 
By  the  deed  of  the  19th  of  October  1646,  he  settles  his 
estate  on  Nicholas,  and  it  is  imposdble  to  devise  a  more  clear 
dedgnation  than  that  which  Nicholas  here  receives  from  his 
mother  and  the  person  suspected  to  be  his  fietther.  He  is  not 
stated  to  be  the  son  of  the  late  Earl  of  Banbury,  though  the 
countess  is  described  as  the  earl's  widow  ;  and  the  admisdon 
that  he  had  gone  by  the  name  of  Vaux,  leaves  no  doubt  that 
he  had  recently  assumed  the  dtle  of  Banbury.  If  the  deda- 
xation  of  parents  can  in  any  case  be  evidence,  this  is  an  in- 
stance in  which  it  ought  to  be  admitted.  It  is  generally  ex- 
duded,  from  the  apprehension  that  it  may  be  the  result  of 
some  unnatural  hatred  towards  the  child.  Here  the  motives 
of  the  parent  were  unequivocally  parental,  and  the  welfEire  of 
the  child  was  the  sde  object  of  the  declaration.  Beddes,  this 
was  no  incondderate  exclamation — ^no  hasty  unpremeditated 
act, — ^it  was  an  dilation  on  a  record  framed  after  due  deli- 
berati<m  under  legal  advice,  and  the  veradty  of  it  was  attested 
by  Lord  Vaux  and  Lady  Banbury  themselves  coming  into 
court  and  solemnly  acknowledging  thdr  deed. 

This  settlement  was  not  the  only  instance  given  by  Lord 
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Vaux  of  his  paternal  affection  towards  the  offspring  of  Lady 
fianbary.  He  institated  a  suit  in  Chancery  for  perpetuating 
the  evidence  of  the  legitimacy  of  Edward.  The  depositions 
of  the  witnesses  having  been  declared  to  be  inadmissible  in 
these  proceedings^  I  shall  make  no  comment  on  them,  but  I 
ask,  why  did  he  not  attempt  to  quash  the  inquisition  which 
had  found  Lord  Banbury  to  die  without  issue,  which  had  de- 
signated Lord  Banbury's  nephews  as  his  heirs,  which  had 
sanctioned  the  disposition  made  by  Lord  Banbury  of  his  pro- 
perty to  the  prejudice  of  these  children  ?  Edward  or  Nicho- 
las might  in  succession  have  established  their  title  by  eject- 
ment if  it  had  been  valid.  The  courts  of  law  were  as  open 
to  litigants  during  the  dvil  wars  as  in  the  most  profound  in- 
ternal peace. 

All  these  circumstances  combined  to  rebut  the  presumption 
in  fiAvour  of  Intimacy  arising  from  the  birth  of  the  children 
during  their  mother's  marriage,  and  to  afford  decisive  presump- 
tive proof  that  they  were  not  the  children  of  Lord  Banbury, 
but  the  oflbpring  of  an  adulterous  intercourse  between  Lord 
Vaux  and  the  countess :  the  iact  of  that  intercourse,  coupled 
with  the  concealment  of  the  birth  of  the  children,  affording 
the  strongest  presumptive  evidence  that  there  was  no  sexual 
intercourse  between  the  earl  and  countess  the  result  of  which 
could  be  the  birth  of  those  children. 

I  may  also  observe,  that  after  the  death  of  the  Earl  of 
Banbury,  the  dignity  of  Earl  of  Banbury  was  never  inserted 
in  the  list  of  peers,  according  to  the  common  practice,  during 
a  minority. 

So  the  question  stood  at  the  time  of  the  Restoration.  The 
first  notice  of  Nichoks  on  the  records  of  this  House  is  on  the 
13th  of  July  1660,  an  early  introduction  of  the  subject,  con- 
sidering the  circumstances  under  which  the  peers  had  met. 
It  was  nothing  more  than  a  voluntary  meeting  of  a  few  mem- 
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hen,  and  a  committee  was  appointed  to  consider  to  wbat  lords 
letters  should  be  addressed  to  desire  tKeir  attendance.  A  list 
was  given  in,  but  I  have  been  told  that  the  list  which  has 
been  produced  is  not  the  list  which  was  approved  of  by  the 
House.  It  is  to  be  presumed  that  this  list  contained  only 
the  names  of  the  peers  who  had  previously  taken  their  seats. 
It  appears  by  the  minutes,  though  not  by  the  journals,  that 
several  peers  who  had  not  sat  in  the  House  since  the  decease 
of  their  fathers  attended  in  the  lobby,  and  offered  their  at- 
tendance if  it  should  be  thought  proper,  and  the  inference  is, 
that  the  lords  who  had  not  previously  taken  their  seats  had 
no  letter  sent  to  them,  and  consequently  Lord  Banbury  was 
without  a  letter,  and  he  must  have  introduced  himself  into 
the  House  without  the  sanction  of  any  of  the  existing  autho* 
rities.  The  attention  of  the  whole  country  was  so  deeply  en- 
gaged, that  a  matter  of  this  description  was  likely  to  have 
escaped  notice ;  and  either  his  sitting  jp.  the  House,  or  his  ob-i 
taining  leave  of  absence  from  it,  creates  no  presumption  in 
favour  of  his  right. 

On  the  6th  of  June  1661  the  petition  of  Nicholas  was 
presented,  and  the  Chancellor  stating  the  King's  pleasure 
that  no  writ  should  be  issued  to  him,  the  House  resolved  that 
the  petition  should  be  referred  to  the  Committee  of  Privileges. 

This  committee  met  on  the  17th  of  June  to  examine  the 
witnesses  in  support  of  the  claim,  and  out  of  the  nine  that 
appear  to  have  been  sworn  only  four  were  examined.  The 
minutes  are  imperfect,  but  they  probably  contain  the  sub* 
stance  of  the  examination,  and  we  must  take  them  as  they 
stand,  their  inaccuracy  being  as  likely  to  fitvour  as  to  preju- 
dice the  claimant. 

Of  these  four  witnesses  the  first  is  Ann  Delavil,  who  was 
probably  a  servant  of  Lady  Banbury  at  the  time  of  the  birth 
of  Nicholas.    She  is  indeed  a  most  feeble  auxiliary.    Her 
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answers  betray  a  OQnwioQmcw  of  guilt  and  a  dread  of  detec- 
tion not  easily  paralleled.  Like  Mat  witnesses  in  general^ 
she  denies  all  knowledge  of  every  thing  except  the  drcum- 
stance  she  is  brought  forward  to  prove.  When  she  is  asked 
whether  Lord  Banbury  saw  the  child,  a  fact  of  which  it  was 
impossible  for  her  to  be  ignorant,  she  says  she  was  not  there 
to  know  it.  There  is  not  one  of  her  answers  that  does  not 
admit  of  a  double  interpretation,  and  is  not  equivocating  and 
evasive. 

Mary  Ogden  comes  next,  and  her  evidence  is  of  as  suspi- 
cious a  complexion  as  that  of  the  preceding  witness.  She 
was  at  the  birth  of  Nicholas ;  she  had  nursed  him  for  fifteen 
months,  and  she  had  known  him  ever  since.  From  her  we 
should  expect  an  elucidation  of  all  the  mysteries  that  had  in- 
volved this  extraordinary  transaction.  The  questions  put  to 
the  witness  are  such  as  to  elicit  the  truth.  "  Did  Lord  Ban- 
"  bury  ever  see  him  (Nicholas)  ?" — "  I  know  not."  No  one 
after  this  could  doubt  the  fraud  that  had  been  practised  upon 
Lord  Banbury.  But  this  is  not  all : — this  witness,  the  child's 
nurse,  does  not  even  know  whether  Lord  Banbury  ever  knew 
that  his  lady  lay  in ;  and  when  questioned  as  to  the  conceal- 
ment of  the  child,  "  whether  he  was  allowed  to  be  seen  by 
'*  strangers  ?"  instead  of  returning  a  direct  answer,  she  says 
''  The  household  saw  him/*  A  jury  could  do  no  otherwise 
than  infer  that  the  existence  of  the  child  was  kept  a  secret 
by  Lord  Vaux,  Lady  Banbury,  and  their  associates,  until  the 
death  of  Lord  Banbury. 

Anne  Read  and  Edward  Wilkinson  are  the  two  remaining 
witnesses,  and  they  are  worthy  of  their  companions.  The 
former  being  asked  whether  she  was  not  enjoined  to  conceal 
the  birth  of  Nicholas  ?  answers,  that  she  knows  no  cause  of 
concealment.  The  question  then  is,  "  Were  you  not  cautions 
to  keep  the  child  secret  ?"  Answer:  "  I  was  never  commanded 
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to  keep  him  secret."  And  Edward  Wilkinson^  who  has  the 
assurance  to  depose  that  Nicholas  is  the  son  of  Earl  William^ 
admits  that  he  does  not  know  whether  the  earl  knew  that  he 
left  any  issue. 

This  is  the  whole  of  the  testimony  with  which  Nicholas 
sought  to  remove  the  imputations  that  hung  over  his  legiti- 
macy.    He  brought  no  more  witnesses  to  the  bar. 

Lord  Vaux^  at  whose  house  he  had  been  bom>  and  by  whose 
name  he  had  been  called  in  his  childhood^  was  still  alive,  and 
the  most  natural  guardian  and  supporter  of  his  rights.  There 
can  be  only  one  reason  for  his  absence. 

Where  was  the  register  of  baptism  ?  If  it  had  been  lost, 
the  production  of  the  child  from  its  infancy,  the  recognition 
of  the  child  by  the  husband  and  wife,  its  nurture,  and  its 
treatment  as  it  grew  up,  the  reputation  at  home  and  abroad, 
the  belief  of  relations,  friends,  and  neighbours,  was  the  evi- 
dence which  ought  to  have  been  resorted  to.  It  was  incum- 
bent on  Nicholas  to  combat  the  general  reputation  then  pre- 
valent that  the  earl  had  died  without  issue;  a  reputation 
founded  on  the  earl's  disposition  of  his  property,  on  his  re- 
presentation to  the  king,  on  the  inquisition  held  at  his  death, 
and  on  the  conduct  of  Lady  Banbury  and  Lord  Vaux,  both  be- 
fore and  after  his  decease,  confirmed  as  it  was  by  Nicholas 
submitting  to  the  penalties  of  illegitimacy  by  his  acquies- 
cence in  the  alienation  of  the  patrimony  of  the  earldom. 
Several  questions  were  addressed  to  the  witnesses  respecting 
the  fects  by  which  this  reputation  had  been  created,  and  very 
unsatisfactory  answers  were  obtained.  The  presumption 
against  the  legitimacy  remained  in  full  force.  General  repu- 
tation of  legitimacy  would  have  been  evidence  in  favour  of 
the  legitimacy  of  Nicholas,  so  general  reputation  that  there 
existed  no  issue  of  Lord  Banbury  was  evidence  against  such 
legitimacy :  and  it  is  to  be  observed,  that  the  general  reputa« 
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tion  was^  not  that  the  children  were  illegitimate,  but  that 
there  were  no  such  children ;  a  reputation  which  could  have 
arisen  but  from  the  concealment  of  the  fact  of  their  birth, 
which  concealment  could  only  have  proceeded  from  the  fiict 
that  they  were  not  the  children  of  the  Earl  of  Banbury. 

It  is  evident  why  Nicholas  abstained  from  calling  more  wit- 
nesses to  these  £icts ;  and  we  can  only  account  for  the  n^lect 
of  the  committee  by  supposing  that  they  considered  the  daim 
to  depend  on  a  question  of  law  rather  than  a  question  of  fiict. 
Otherwise  they  were  highly  censurable  in  not  making  further 
enquiries.  The  House  was  dissatisfied  with  their  report,  and 
most  justly,  for  the  presumption  in  fitvour  of  the  legitimacy 
of  Nicholas  from  his  birth  during  marriage,  still  continued  to 
be  opposed  by  the  strong  presumption  against  his  legitimacy, 
raised  by  all  the  circumstances  alluded  to  in  the  evidence. 
A  day  was  appointed  for  hearing  counsel  and  examining  wit- 
nesses. Counsel  were  accordingly  heard  on  the  9th  of  J[uly. 
A  long  debate  followed  on  the  10th,  which  led  to  a  resolu- 
tion, sufficiently  expressive  of  the  sense  entertained  by  the 
House  of  the  justice  of  the  daim :— >''  Ordered,  that  there  be 
"  no  writ  sent  to  the  Earl  of  Banbury  to  Parliament,  and 
''that  Mr.  Attorney-General  do  prepare  a  bill  to  prevent 
''  things  of  this  nature  for  the  future."  "  The  Earl  of  Ban- 
"  bury's  business  recommitted  to  the  Committee  of  Privileges 
"  to  consider  of  the  matter  now  in  debate." 

A  fresh  report  was  made  by  the  committee,  to  the  same 
effect  as  the  former,  and  carrying  with  it  as  little  weight ;  for 
no  additional  evidence  appears  to  have  been  adduced. 

On  the  9th  of  December  1661,  a  bill  to  bastardise  Nicho- 
las was  brought  in  by  Lord  Northampton.  It  certainly  was 
not  in  oonfmnity  with  the  previous  resolution,  for  the  object 
of  that  was  to  dedare  the  law  to  be  different  from  Coke's  expo- 
sition of  it,  and  to  make  a  prospective  provision  fiv  persons  in 
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the  fthoatlon  of  the  pedtioncr.  The  bill  now  introdueed  was 
eonfined  to  the  caae  of  the  petitioner,  and  on  that  ground  tras 
donbtleaa  diaapprored  of  by  the  Hooae,  aa  a  harah  exerciae  of 
legislation,  and  therefore  dropped.  If  however  the  fiusta 
atated  in  it  were  true,  a  jury  would  now  find  Nicholaa  to  be 
iU^itimate ;  uid  the  framer  must  have  auppolaed  the  facts  to 
be  true,  or  he  wodd  not  have  so  worded  the  preamble.  There 
waa  a  dispute  between  the  Honae  and  the  Comniittee,  and 
nothing  further  waa  done. 

These  proceedings,  though,  not  decisive,  are  yet  altogether 
most  unfavourable  to  the  claimant.  The  report  amounts  to  a 
verdict  against  him  upon  the  evidence,  as  the  construction  of 
kw  which  was  supposed  to  have  defeated  the  eflTect  of  the 
evidence  is  now  proved  to  be  untenable.  We  thna  know  the 
opinioa  entertained  by  the  committee  of  the  foct,  as  separate 
from  the  law,  and  that  opinion  being  no  longer  governed  by  a 
false  conception  of  law,  must  operate  to  its  full  extent. 

The  doctrine  of  law  set  up  in  the  Committee  was  not  re- 
cognised by  the  House,  and  it  may  be  urged  that  the  House 
virtually  rejected  the  claim  by  not  proceeding  on  the  report. 
The  report  resembled  the  verdict  of  a  jury  finding  the  lanf 
(accor&ig  to  their  opinion  of  the  law),  as  compelling  them 
to  find  against  their  opinion  as  to  the  fact.  If  a  jury  had 
fbund  such  a  verdict  under  a  mistake  of  the  law,  it  would 
have  been  the  duty  of  the  judge  to  tell  them  that  they  were 
mistaken  in  point  of  law,  and  if  the  judge  had  not  set  them 
right,  the  court  wouM  have  ordered  a  new  trial.  The  House 
in  fhct  declared  that  the  Committee  were  mistaken  in  point  of 
law.  In  my  opinion  the  issue  of  this  petition  may  be  consi- 
dered as  a  sort  of  nonsuit  in  ejectment.  The  claimant  was 
competent,  through  the  intervention  of  any  member  of  the 
House,  to  bring  his  claim  to  a  decision,  but  he  tacitly  aben« 
doned  it.     He  also  abstained  from  submitting  his  pretensions 
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to  any  other  tribunaL  It  was  open  to  him  to  bring  an  eject- 
ment for  the  recovery  of  Rotherfield  Greys,  and  the  proof  of 
his  legitimacy  in  such  a  suit  would  alone  have  entitled  him 
to  a  fevourable  verdict.  The  bounty  of  Lord  Vaux,  had 
placed  him  in  affluent  circumstances,  and  the  proceedings  in 
the  House  must  have  inspired  him  with  additional  motives 
for  establishing  his  legitimacy.  These  proceedings  in  the 
House  related  to  Nicholas's  title  to  the  earldom  of  Banbury, 
and  not  to  his  title  to  the  estates.  The  subsequent  proceed* 
ings  in  the  House  strengthen  the  pre8umpti<m  against  the 
daim.  Why  was  nothing  done  from  1661  to  1669?  And 
when  Nicholas  presented  his  petition,  it  was  at  the  close  of 
that  very  stormy  session  when  the  temper  of  the  times  was 
such  that  an  inquiry  of  this  nature  could  not  then  be  prose- 
cuted with  any  prospect  of  success.  This  was  his  last  at- 
tempt ;  he  died  in  1673.  In  1685  a  petition  was  again  pre- 
sented, and  nothing  done  upon  it ;  but  in  1692  a  fresh  pro.* 
ceeding  took  place,  on  the  petition  of  Charles  (the  son  of 
Nicholas),  claiming  to  be  tried  by  his  peers ;  which  to  me 
affords  the  strongest  arguments  against  the  present  claim. 
If  Charles  Knollys  had  been  a  peer,  his  petition  could  not 
have  been  rejected,  and  the  withholding  of  the  writ  of  sum- 
mons would  have  been  a  breach  of  the  privileges  of  the 
House.  The  petition  led  to  a  review  of  the  evidence  which 
had  been  given  before  the  Committee  in  1661 ;  and  the  Houae^ 
with  this  evidence  before  them,  after  having  heard  counsel  for 
the  crown  and  for  the  ckimant,  went  into  a  debate,  which 
seems  to  have  been  of  unusual  length.  It  was  first  moved 
that  the  petitioner  was  the  son  of  a  supposititious  child  of 
Lord  Banbury;  but  this  being  opposed,  probably  on  the 
ground  that  if  he  was  legitimate  by  law  it  would  be  uncon- 
stitutional to  make  him  illegitimate  by  vote,  it  was  moved  to 
call  in  the  judges  to  consult  them  on  the  law.     The  House 
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niist  have  been  satisfied  that  the  law  had  fonnerly  been  mis- 
understood^  for  the  motion  was  negatived ;  and  the  question 
was  then  put>  Whether  the  petitioner  had  any  right  to  the 
earldom  of  Banbury  ?  and  it  beipg  resolved  in  the  negative, 
it  was  ordered  that  the  petition  should  be  dismissed. 

This  resolution,  passed  as  it  was  with  great  solemnity, 
ought  in  my  opinion  to  have  all  the  force  of  a  judicial  deci- 
sion. No  doubt  can  be  entertained  of  the  jurisdiction  of  the 
House ;  for  surely  it  had  a  right  to  determine  whether  the 
petitioner  was  entitled  to  be  tried  as  a  peer,  and  this  could 
not  be  done  without  ascertaining  whether  he  "was  legitimate. 

The  House  was  not  at  liberty  to  assume  his  Intimacy,  and 
they  did  no(  travel  out  of  the  petition  in  inquiring  into  the 
fiact  on  which  it  was  grounded.  It  is  true  there  was  no  refer- 
ence from  the  King,  but  I  conceive  this  defect  is  not  fatal,  for 
the  petition  answered  the  purpose  of  a  reference,  and  estopped 
the  petitioner  from  objecting  that  he  did  not  submit  to  the 
determination  of  the  House.  Whatever  informality  may  have 
been  committed  was  to  the  prejudice  of  the  Crown,  and  not  of 
the  petitioner.  This  view  of  the  question  was  adopted  by 
the  Committee  of  the  House  to  whom  Charles  KnoUys's 
claim  was  referred  in  1697;  for  after  stating  these  proceed- 
ings in  their  report  (calling  the  said  resolution  a  judgement  as 
well  as  a  resolution),  they  go  on  to  observe  that  the  judgement 
was  not  known  to  the  crown  at  the  time  the  reference  was 
made,  which  of  course  makes  it  manifest  that  the  House  con- 
ceived that  had  it  been  known  it  would  have  been  considered 
conclusive,  and  as  barring  a  reference.  The  House  in  fact 
treated  it  in  that  light,  for  the  daim  was  dropped.  Nothing 
more  of  it  is  heard  during  the  life  of  this  claimant,  but  it  is 
revived  by  his  son.  Lord  Hardwicke,  who  was  then  Attor- 
ney-General, reported  upon  it,  and  his  report  shews  that  his 
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opinion  coincided  with  the  opinion  of  the  Comiailtee  in  16&7- 

He  concludes  by  sayings  "  But  your  Majesty  hath  been 

"  pleased  to  observe  that  there  appears  to  have  been  a  differ- 

''  ence  of  opinion  between  the  House  of  Peers  and  the  Court 

"  of  King's  Benoh^  touching  the  effect  of  their  Lordships' 

"  vote  of  the  17th  of  January  1792^  whereby  it  was  resolved 

"  that  the  ^titioner  had  not  any  right  to  the  title  of  Earl  of 

''  Banbury ;  the  Judges  of  the  Court  of  King's  Bench  hav- 

*'  ing  adjudged  that  the  same  was  extrajudicial,  and  did  not 

**  conclude  and  bar  the  petitioner  of  his  claim  to  the  said 

''  title,  and  the  House  of  Peers  appearing  to  have  been  of  a 

'*  contrary  opinion  in  their  representation  to  his  then  late 

'^  ]\Iajesty  King  William  the  Third,  wherein  they  expressly 

"  called  that  resolution  a  judgment  of  their  House»  and  on. 

'*  that  account  declined  entering  into  the  merits  of  the  refer- 

<'  ence  made  to  them  by  his  said  late  Majesty :  and  whether 

"  under  these  circumstances  your  Majesty  will  think  fit  now 

"  to  make  a  new  reference  to  the  House  of  Lords,  is  a  oonsi- 

"  deration  not  of  law  but  of  prudence,  which  must  be  kft  to 

"  your  Majesty's  royal  determination*" 

The  reference,  to  use  the  words  of  Lord  Hardwicke,  was 
no  longer  a  matter  of  right ;  had  it  been  otherwise,  the  mi- 
nistry of  George  the  Second,  a  Whig  ministry,  was  not  of  a 
description  likely  to  concur  in  withholding  any  right  fiom  a 
subject.  They  advised  his  Majesty  not  to  send  the  petition 
to  the  Lords,  and  the  ground  of  their  advice  must  have  been 
the  deficiency  of  any  new  light  on  a  case  which  had  been  al- 
ready decided  by  the  House  in  1692.  They  treated  the  reso- 
lution then  passed  as  deciding  the  right,  and  concluding  the 
question.  In  the  view  of  the  King,  of  the  House,  and  (as 
far  as  acquiescence  goes)  of  the  ckumant,  the  lesolation 
was  considered  as  conclusive.    If  the  proceedings  in  this 
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House  are  liable  to  be  invalidated  on  such  slight  grounds,  the 
House  is  little  entitled  to  the  appellation  of  a  supreme  court 
of  judicature. 

I  cannot  approve  of  the  conduct  of  Lord  Holt  upon  this 
occasion.  The  House  acted  with  great  propriety.  Suppose 
a  person  daim  the  privil^;e  of  peerage  and  to  be  tried  by  his 
peers,  and  the  House  determine  that  he  is  not  so  entitled,  and 
he  still  pleads  the  fact ;  if  the  Attomey-Qeneral  take  issue 
on  that  fact,  it  would  come  to  be  tried  before  a  jury,  and  they 
might  decide  that  he  was  so  entitled,  which  would  place  the 
House  in  an  awkward  position,  whilst  the  delinquent  would 
not  be  tried  at  all.  I  consider  the  abandonment  of  the  pro- 
ceedings in  1727  &s  an  abandonment  of  the  daim.  If  a  pe« 
tition  were  presented  to  the  Crown  in  the  nature  of  a  writ  of 
right,  claiming  lands,  and  the  Crown  refuse  to  act  on  the  pe-  . 
tition,  and  refer  the  question  of  right  to  trial  in  the  ordinary 
way,  I  oonoeive  the  Crown  would  do  wrong,  ^if  the  claimant 
shewed  a  ground  of  right  in  his  petition ;  and  in  1727  the 
daimant  might  have  petitioned  the  House  upon  rejection  of 
his  petition  by  the  Crown.  It  would  have  been  the  constitu« 
tional  duty  of  the  House,  as  well  as  its  duty  to  itself  and  its 
members,  when  informed  of  that  rejection,  to  have  inquired 
whether  the  Crown  had  been  rightly  advised  on  this  subject. 

I  think  Lord  Chief  Justice  Holt  was  mistaken,  if  what 
fell  from  him  is  correctly  reported;  otherwise  the  Crown 
might  refuse  a  writ  in  a  subsequent  parliament  to  any  peer 
now  sitting  in  the  house. 

The  daimant  in  1727  not  having  taken  any  steps  upon  the 
rejection  of  the  petition,  the  fttrther  lapse  of  time  before  the 
last  application  gives  additional  weight  to  the  presumption 
against  the  claim.  This  House  is  governed  by  laws  analogous 
to  the  laws  of  the  land.  It  would  be  indeed  absurd  that  the 
acquiescence  of  the  successive  claimants  in  the  successive  ex* 
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press  and  implied  rejection  of  a  daim  did  nol  impeach 
the  validity  of  such  daim.  In  law,  the  faUure  to  bring  a 
matter  before  a  jury  when  the  memory  of  the  transaction  is 
fresh,  raises  a  strong  presumption  against  the  right,  and 
it  is  the  duty  of  a  judge,  where  the  statute  of  limitation 
does  not  apply,  to  point  out  to  the  jury  the  force  of  this  pre- 
sumption. In  cases  where  the  statute  does  apply,  he  should 
lay  a  stress  even  on  suspense.  As  enjoyment  for  a  length  of 
time  may  create  a  presumption  against  the  Crown,  so  non- 
enjoyment  for  a  length  of  time  may  create  a  presumption  in 
favour  of  the  Crown.  Suppose  an  information  of  intrusion 
filed  in  1661,  in  which  the  Crown  had  not  thought  fit  to  pro- 
ceed, and  accordingly  no  verdict  is  given  on  the  case.  An- 
other information  of  the  same  kind  is  filed  in  1692,  and  a 
^  verdict  is  given  thereon  against  the  Crown.  A  third  inform- 
ation is  filed  in  1727*  Would  not  the  jury  hare  told  the 
Crown  that  the  neglect  for  so  long  a  period  created  the 
strongest  presumption  against  its  right  P  Indqiendent  of  any 
other  part  of  the  case,  I  think  lapse  of  time  a  auffident 
ground  for  rejecting  this  daim,  and  I  am  persuaded  that  it 
is  as  important  to  hold  lapse  of  time  on  a  question  of  peerage 
to  afford  the  same  objection  to  a  claim  of  peerage  as  it  does  to 
a  daim  of  any  other  description.  When  a  peerage  hUs  in 
abeyance,  no  one  of  the  coheirs  has  a  right  independent  of 
the  fevour  of  the  Crown,  but  where  the  right  is  entire,  and 
no  disability  can  be  su^ested,  non-claim  constitutes  a  strong 
ground  of  presumption  (against  the  right)  that  the  right  was 
barred,  or  the  daim  not  well  founded,  though  the  objection 
to  the  daim  may  not,  in  consequence  of  the  lapse  of  tim^  be 
dearly  shewn.  Lord  Hardwicke  thought  that  the  lapse  of 
time,  coupled  with  the  previous  proceedings  in  the  House, 
was  conclusive  against  the  daim,  even  in  1727-  Who  can 
question  what  he  would  have  thought  in  1811 } 


APPENDIX.  455 

I  feel  perfectly  confident  that  had  I  been  a  member  of  this 
House  in  1^1  or  1602^  I  should  have  opposed  the  claim.     I 
might  possibly  have  considered  the  decision  in  1692  as  some- 
what defective  in  point  of  form,  but  I  should  have  decided  as 
the  Lords  then  decided,  for  I  am  sure  that  their  decision  was 
just.     Had  I  been  Attorney-General  in  1727  or  in  1807,  I 
should  have  advised  his  Majesty  not  to  refer  the  petition  to 
the  House,  on  the  grounds  that  the  resolutions  of  the  House 
in  1692  were  final,  and  that  the  claim  must  labour  under  all 
the  disabilities  which  the  law  has  attached  to  lapse  of  time. 
>    Lord  Eli^bnborouoh. — ^The  importance  of  this  case  has 
led  me  to  devote  to  it  a  larger  portion  of  time  than  I  could 
conveniently  spare  from  my  necessary  occupations.     I  have 
thought  it  my  bounden  duty  to  exert  my  utmost  diligence  to 
collect  aU  possible  information,  so  as  to  enable  me  to  form  the 
most  correct  judgement  that  my  mind  is  capable  of  arriving 
at,  and  I  trust  that  I  have  not  toiled  in  vain.    Yet  I  do  not 
rise  without  some  apprehensions.     The  honourable  diaracter 
of  the  claimant  and  his  military  connections  have  begotten  a 
friendly  feeling  among  many  members  of  this  house,  which 
has  led  to  a  sort  of  sympathy  among  others  not  so  connected. 
I  entreat  every  peer  to  make  a  covenant  with  himself,  that 
affection  shall  not  influence  his  judgement.     If  any  other  mo- 
tive than  a  love  of  justice  should  actuate  the  opinion  I  shall 
have  to  offer,  I  should  be  unworthy  of  my  place  here  and  of 
the  reputation  I  have  obtained  for  the  impartiality  of  my 
opinions  in  general.     I  am  chained  to  the  law  of  the  land, 
and  if  ever  I  swerve  from  that,  I  trust  I  shall  receive  the  re- 
probation of  the  world.     I  am  bound  by  my  oath  to  try  this 
question  according  to  the  best  of  my  judgement,  and  I  con- 
sider this  obligation  as  the  most  solemn  by  which  my  con- 
scienoe  can  be  affected. 

The  descendant  of  Nicholas  Vaux  is  now  endeavouring. 
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after  a  feverish  period  of  180  years,  to  establish  the  ]<^tiniacy 
of  his  anoestoc  The  sole  question  before  the  House  Isj, 
whether  Nicholas  was  the  legitimate  son  of  William^  Earl  of 
Banbury. 

It  has  been  uiged>  with  great  force,  by  a  noble  and  learned 
lord  (Redesdale),  that  the  very  remote  date  of  the  cause  of 
this  discussion  is  alone  fatal  to  the  chum.  The  case  ia  of 
such  a  sise,  and  of  so  peculiar  a  nature,  that  the  technical  rules 
followed  in  other  courts  of  law  should  be  applied  to  it  with 
caution ;  yet  in  the  absence  of  precedents  I  am  disposed  to 
adopt  the  sort  of  reasoning  upon  which  all  statutes  of  limit- 
ation are  founded. 

The  arguments  against  the  claim  have  been  objected  to  as 
&llaciou8,  because  they  rest  only  on  presumption.  All 
cases  of  this  kind  must  be  governed  by  the  presumptions 
arising  from  the  fact  of  marriage.  The  presumption  in  fevonr 
of  legitimacy  is  sometimes  strong,  often  weak,  sometimes 
irrefragnble.  But  being  a  presumption  alone,  and  not  a  rule 
of  law,  it  is  liable  to  be  repelled  by  circumstances  inducing  a 
contrary  presumption.  Let  a  man  live  with  a  woman  as  if 
*  they  were  husband  and  wife,  let  them  have  children,  let  the 
access,  let  the  production  and  the  recognition  of  the  children 
be  proved; — if  evidence  could  be  given  that  he  had  not  the 
organs  of  generation,  all  this  would  go  for  nothing. 

It  was  always  opea  to  discussion  in  the  civil  law,  whether 
the  supposed  &ther  was  in  fact  the  father.  If  the  duld  waa 
bom  of  the  wife,  viro  suo  hoc  ignoranto:  si  in  domo  susoepcrit. 

Bracton  and  Fleta  both  shew  that  these  principles  were 
early  introduced  into  our  own  kw,  and  in  the  reign  of  Ed- 
ward I.*  a  child  was  deckred  ill^timate  notwithstanding  the 
coverture  and  oohabitotion  of  it«  mother  and  ostensiUe  &ther. 
— — — — ^ —  '. . . 

'  Foxcroft*s  caso,  10  Edw.  I^  I  RoU.  369. 
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The  presumption  of  real  issue  was  always  open  to  discussion. 
(Here  his  Lordship  entered  into  a  very  minute  examination 
of  the  early  authorities^  concluding  with  Lord  Coke*.) 

It  appears^  to  me,  and  I  trust  on  an  attentive  examination 
of  the  proceedings  in  1661  it  will  appear  to  ali  the  House, 
that  the  committee  had  little  doubt  that  Nicholas  was  ill^* 
timate>  but  they  felt  themselves  bound  by  a  known  rule  of 
law  which  had  till  then  been  acted  upon,  but  which  ought  to 
have  been  held  null. 

Thus  the  law  stood  at  the  time  when  Coke  wrote,  and  at 
the  time  when  the  committee  sat.  The  authorities  have  since 
varied.  The  case  of  Hospell  v.  Collins,  decided  by  Lord 
Hale,  lef^  the  presumption  of  legitimacy  to  the  consideration 
of  the  jury,  who  were  at  liberty  to  infer  whether  the  husband 
had  access  to  his  wife,  from  all  those  circumstances  which 
would  have  qualified  them  to  determine  whether  the  husband 
was  the  father  of  the  child.  Unfortunately  this  case  is  not 
reported  at  length,  at  least  I  have  not  been  able  to  find  it 
after  a  careful  search. 

I  do  not  oppose  this  daim  on  the  ground  of  the  impossi- 
bility of  procreation  by  a  person  so  old  as  Lord  Banbury, 


*  My  notes  of  this  part  of  Lord  EUenborough's  argument  are  too  imperfect 
to  be  printed.  This  circumstance  is  tlie  more  unfortunate  as  liis  Lordship  pos> 
seised  a  profound  knowledge  of  the  subject,  and  considered  himself  bound  to 
be  very  explanatory  on  this  occasion,  because  his  judgement  in  the  King  ▼• 
Lvfle^  which  involved  the  same  principle^  had  not  been  universally  approved 
of.  If  I  might  ventore  to  draw  any  inference  fiom  the  fragments'now  before 
me  I  should  say,  that  his  Lordship  treated  the  cases  in  the  year-books  as  esta- 
blishing that  the  presumption  in  &vour  of  legitimacy  might  be  disputed  on  cer- 
tain grounds,  which  constituted,  as  it  was  termed,  the ,  special  matter  why  it 
shoold  net  prevaiL  He  argued  that  this  special  matter  ought  not  to  have  been 
eottflned  to  impotency  and  divorce^  but  hdd  co-estenslve  with  the  rules  laid 
down  in  Bracton. 
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though  that  would  be  a  cogent  point.  It  is  on  the  moral  and 
not  on  the  physical  impossibility  of  Lord  Banbury  being  the 
father  of  the  claimant  that  I  rest  my  objections.  When  ap- 
plying the  reason  of  man  to  the  conduct  of  man>  your  Lord-- 
ships  must  be  governed  by  the  induction  which  reason  sug- 
gests. If  this  rule  is  observed  on  the  present  occasion  it  must 
lead  to  the  result  that  it  is  morally  impossible  that  William^ 
Earl  of  Banbury  should  be  the  father  from  whose  loins  either 
Edward  or  Nicholas  issued. 

The  case  of  Corbyn  %  decided  by  Lord  Talbot,  is  one  upon 
which  this  doctrine  precisely  stands.  The  parties  were  living 
under  the  same  roof;  they  appeared  to  the  world  to  be  living 
as  husband  and  wife,  and  to  have  full  opportunities  of  sexual 
intercourse.  Yet  the  child  was  declared  illegitimate.  And 
the  same  verdict  was  given  in  Pendrill  v.  PendriU  though 
there  was  no  divorce,  no  separation,  no  physical  impossibility, 
but  the  jury  inferred  from  the  distance  at  which  the  parties 
resided  from  each  other,  the  infirm  health  of  the  husband,  and 
the  profligacy  of  the  wife,  that  it  was  morally  impossiUle  for 
the  husband  to  be  the  father  of  the  child.  It  was  not  from 
one  hct  alone,  but  from  a  combination  of  facts,  that  they  ar- 
rived at  this  conclusion.  And  we  shall  find,  upon  examining 
the  remaining  cases,  that  by  the  same  reasoning,  the  relative 
situation  of  the  parties,  their  habits  of  life,  and  many  other  cir- 
cumstances, constitute  the  medium  by  which  the  jury  may 
collect  the  paternity. 

The  authorities  cited  by  Lord  Erskine  do  not  apply.  It 
will  be  observed,  that  to  ejpclude  the  possibility,  never  formed 


*  ThiB  case  is  not  reported,  and  I  have  not  been  able  to  discover  it  amoi^ 
the  Hargrave  MSS.  ih  the  British  Museum  or  the  collection  in  Lincoln's 
Inn  Library. 
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part  of  the  legal  question.    Upon  this  fidse  assertion  of  the 
law  rests  the  claim  of  Nicholas  Vaux. 

I  now  come  to  the  fiicts  as  they  appear  upon  the  evidence. 
There  was  a  great  disparity  of  age  between  Lord  and  Lady 
Banbury,  and  they  had  been  married  twenty-one  years  with- 
out having  any  issue.  He  was  created  an  earl  in  1628  with 
a  patent  of  precedency,  which  the  king  in  his  message  to  the 
House  excused  on  the  ground  of  his  being  old  and  childless* 
The  period  at  which  the  message  was  sent  deserves  the  par- 
ticular  attention  of  the  House,  for  Edward  had  then  been 
bom  some  months.  Was  it  consistent  with  the  character  of 
the  earl  or  of  the  king  that  such  a  message  could  have  been 
sent,  if  either  of  them  had  known  of  the  existence  of  the 
child  ?  The  only  object  of  the  message  was  to  acquire  a  pre- 
cedency, which  the  earl  must  have  regarded  as  a  trifling 
consideration  in  comparison  with  the  privilege  of  transmit- 
ting his  newly  acquired  honours  to  a  male  heir.  To  suppose 
the  earl  privy  to  the  birth  of  the  child,  would  be  to  suppose  a 
corruption  in  which  the  king  and  the  earl  participated,  and  to 
iiriiich  the  House  became  accessary.  Can  your  Lordships  by 
your  vote  declare  that  they  would  be  guilty  of  such  a  fraud,  and 
lor  so  foolish  a  purpose?  Is  it  probable  that  so  singular  an  event 
as  the  birth  of  a  duld,  after  twenty-one  years'  marriage,  to  so 
old  a  man,  should  be  unknown  to  the  peers  present  ?  You 
must  either  assume  that  the  king  and  the  house  were  fully 
impressed  with  the  belief  that  the  earl  was  childless,  or  come  to 
the  other  conclusion,  that  the  £M;t  existed,  and  the  earl  was 
utterly  ignorant  of  it.  Is  it  possible  that  he  should  be  igno- 
rant of  it  ?  I  might  as  well  be  told  that  Abraham  was  igno- 
rant of  Sarah's  delivery.  If  such  an  event  had  happened, 
would  not  the  earl  have  hailed  a  child  bom  in  his  extreme 
old  age  ?  Would  not  the  first  inceptions  of  pr^nancy  have 
been  noticed  with  rapture  by  him,  and  all  who  took  an  inter- 
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rest  in  his  welfiureP  In  1630,  when  Nicholas  is  stated  to  have 
been  bom,  the  same  ignorance  existed,  thongh  he  would  have 
had  double  cause  for  rejoicing.  If  conscious  of  the  birth  of 
these  children,  the  most  natural  duty  of  the  earl  was  to  pro- 
vide for  them.  Two  considerable  estates  were  settled  upon 
his  issue :  one  of  his  last  acts  is  to  divide  these  estates  be- 
tween his  wife  and  the  individual  who  was  his  heir  in  defiiult 
of  his  having  issue,  and  he  closes  his  life  by  bequeathing  the 
residue  of  his  property  to  his  wife,  without  noticing  any  issue 
in  his  will. 

If  this  cUim  is  well  founded,  I  ask  whether  there  ever  was 
a  case  so  anomalous  ?  I  have  never  heard  or  read  of  such  an 
one,  or  of  such  an  instance  of  n^lect  and  undutifdl  conduct 
of  a  parent  towards  his  ofiBpring. 

The  earl's  death  is  followed  by  a  commission  of  escheat. 
The  proceedings  were  before  the  proper  authority,  and  they 
are  stated  in  the  body  of  the  inquisition.  The  escheator  must 
have  had  reference  to  the  deeds  in  the  possession  of  the  coun- 
tess, for  they  are  recited  in  the  inquisition.  The  person  who 
framed  the  answers  to  the  commission  must  also  have  had  do* 
cuments.  The  commission  therefore  could  not  have  been  ex- 
ecuted clandestinely,  or  indeed  without  the  full  knowledge  of 
the  countess.  The  language  of  the  inquisition  is  explicit:  it 
finds  the  death  of  the  earl  without  issue,  and  mentions  with 
some  precision  the  relationship  of  two  ladies,  who  were  his 
co-heiresses.  Edward  and  Nichohis,  thongh  both  alive,  are 
both  overlooked. 

Lord  Vanx  and  Lady  Banbury  had  been  some  years  mar« 
ried  before  it  occurred  to  them  to  set  up  these  children.  The 
first  step  they  took  was  to  file  a  bill  to  perpetuate  the  testi- 
mony of  witnesses  supposed  to  have  been  present  at  the  birth 
of  Edward.  This  appears  to  have  been  a  mere  coUusion. 
Who  were  the  witnesses  P    Lady  Banbury,  from  whose  womb 
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Edward  apmng,  was  not  examined.  They  wonld  not  have 
ao  acted  if  they  had  been  oonaciooa  of  his  legitimacy.  Ed- 
ward would  have  fought,  not  for  the  paltry  bowling-green  at 
Healey»  but  for  the  noUe  possession  of  Rotherfield  Ghreys* 
He  might  hare  accomplished  this  object  without  filing  a  bill, 
either  by  proceeding  in  ejectment,  or  bringing  a  covenant  of 
lease,  or  he  might  have  pursued  a  more  compendious  course : 
he  mi^t  have  distrained  for  rent,  and  in  an  action  of  replevy 
he  might  have  proved  himself  son  and  heir  of  the  lessor.  But 
this  would  have  defoated  his  purpose.  The  truth  would  have 
come  out  upon  a  cross-examination.  The  deeds  respecting 
Rotherfield  Greys  must  have  been  produced,  the  inquisition 
semtiniaed.  Lady  Banbury  must  hove  accounted  for  her  si- 
lence* 

I  would  not  have  alluded  to  the  depositions  in  1640,  be- 
oanse  they  have  not  been  received  in  evidence,  had  not  their 
CKcInsioa  been  lamented  as  injurious  to  the  claimant.  The 
curiosity  of  the  House  towards  them  has  been  excited  by  re- 
peated injunctions  not  to  read  them.  I  sincerely  wish  they 
had  been  produced. 

No  one  can  doubt  from  the  conduct  of  William  Earl  of 
Banbury,  that  he  was  not  the  fother  of  these  children.  It  is 
equally  clear  who  was.  The  eariy  marriage  of  Lord  Vaux 
with  the  countess,  the  affection  of  that  nobleman  to- 
wards Nicholas,  shews  the  nature  of  the  connexion  between 
them.  It  was  the  duty  of  Lord  Vaux  to  make  every  repara- 
tion to  Nidiolas  for  the  injury  he  had  done  him  ;  his  lordship 
therefive  very  properly  settled  upon  him  all  his  estates.  The 
deed  was  enrolled.  Lady  Banbury  was  a  party  to  it.  If  the 
gift  had  been  made  lo  him  by  the  description  of  Nicholas 
Earl  of  Banbury,  he  could  not  have  taken,  therefore  the  de- 
scriptiott  of  Nicholas  Vaux  is  added.  By  this  industrious 
description  his  succession  was  ensured.   I  beg  your  Lordships 
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to  bear  in  mind  thift  description  of  Nicholas,  when  joa  advert 
to  the  evidence  of  the  witness  in  166],  who  never  knew  him 
called  by  the  name  of  Vanx.  If  ever  there  was  a  name  with 
a  pestilence  about  it,  under  the  peculiar  drcomstances  con- 
necting these  individuak,  it  was  the  name  of  Vanx,  and  that 
name  is  assigned  to  Nicholas  by  the  deed.  Is  any  such  de- 
scription ever  given  of  a  person  who  has  not  uniformly  borne 
such  a  name  ?  It  proves  that  the  real  natural  father  was  set- 
tling upon  his  child  the  bulk  of  his  property,  and  that  he 
might  not  miss  his  purpose,  he  gives  him  every  description  he 
can  give  him,  except  that  he  was  the  son  of  the  Earl  of  Ban- 
bury. 

The  evidence  before  the  committee  does  not  deserve  a  mo* 
ment's  consideration.  The  witnesses  manifestly  perjured 
themselves.  Mary  Ogden  was  the  nurse  of  Nicholas  for  fif- 
teen months.  Can  it  be  believed  that  she  should  never  have 
been  present  at  some  moment  when  the  child  was  exhibited 
to  his  father?  It  was  admitted  before  the  committee  that 
Lord  Banbury  had  the  reputation  of  having  died  childless. 
Why  was  not  this  reputation  distinctly  and  explicitly  ac- 
counted for  or  disproved  ?  There  could  be  no  difficulty  in 
procuring  testimony  to  meet  it.  Nicholas  was  surrounded  by 
his  friends  and  protectors.  Lord  Vaux  was  still  alive.  Lady 
Salisbury  was  actually  summoned.  If  the  public  incredulity 
was  unfounded,  they  were  the  only  persons  to  remove  it. 
Their  absence  confirms  the  suspicion  which  must  have  arisen 
from  the  examination  of  the  witnesses.  So  far  from  agreeing 
with  the  Attorney-General  of  the  day  that  the  claimant's 
title  was  dear,  I  think  it  was  disproved  by  his  own  witnesses. 
They  established  a  case  of  moral  impossibility  that  Nicholas 
could  be  the  son  of  Lord  Banbury. 

These  proceedings  may  be  said  to  have  dq>rived  Nicholas 
of  his  peerage,  but  they  had  no  reference  in  point  of  law  to 
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his  title  to  the  estates  of  Lord  Banbury.  Is  it  to  be  sup- 
posed that  he  would  have  submitted  to  the  loss  of  property 
which  Lord  Banbury  had  no  right  to  alienate  from  his  issue ; 
that  he  would  not  have  taken  some  steps  to  recover  it — ^if  he 
could  have  proved  his  Intimacy  ! 

The  determination  of  the  House  in  1692  that  Charles 
KnoUys  had  no  right  to  the  earldom  of  Banbury  was  valid^ 
though  it  may  not  have  been  conclusive  against  the  claimant. 
The  Court  of  King's  Bench  ought  to  have  submitted  to  it :  v 
but  Lord  Holt  had  some  peculiar  opinions  upon  the  jurisdic- 
tion of  Parliament.  His  argument  is  very  unsatis&ctory. 
Charles  Knollys  claimed  to  be  tried  as  a  peer.  It  was  a  step 
to  the  induction^  to  see  whether  he  was  entitled  to  a  writ.  I 
cannot  agree  that  when  a  man  applies  for  a  fiivour  in 
respect  of  a  quality  belonging  to  him,  you  should  not  be 
at  liberty  to  inquire  whether  that  quality  really  belongs  to 
him.  The  question  was  one  of  difficult  consideration,  and 
the  peers  were  right  in  seeking  the  best  information ;  and 
there  was  no  impertinence  in  applying  to  the  judges,  who 
were  from  all  circumstances  the  best  qualified  to  afford  it. 
There  was  no  denial  of  justice.  The  claim  was  the  subject 
of  a  very  long  debate ;  it  passed  through  the  committee  in 
the  usual  form,  and  in  the  resolutions  which  followed,  the  r^ 
port  is  styled  a  judgement.  It  was  within  the  prerogative 
of  the  Crown,  if  it  was  dissatisfied,  to  have  referred  the  peti- 
tion back  again  to  the  House,  and  so  ^  it  was  not  conclu- 
sive ;  but  in  this  respect  no  judgement  of  this  House  in  ques- 
tions of  this  nature  can  be  conclusive. 

Upon  reviewing  the  evidence,  and  the  parh'amentary  pro- 
ceedings relative  to  this  claim,  no  doubt  remains  upon  my 
mind  that  the  daim  did  not  deserve  to  be  referred  to  the 
House  by  the  Attomey-Oeneral,  and  that  it  is  incumbent  on 
every  member  to  vote  against  it. 
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I  entreat  your  LordsliipB  to  let  none  bnt  a  jndicial  motire 
place  within  your  walls  the  person  sou^t  to  be  intruded  upon 
you.    As  the  law  was,  and  as  it  now  is,  he  cannot  be  consi-       ' 
dered  as  Intimate.    It  would  be  a  crime  oonunitted  in  a       ! 
court  of  dernier  resort,  to  admit  such  a  claim.  | 

LoBD  EnsKiNB. — ^Notwithstanding  all  that  has  been  mged  | 
by  the  noble  and  learned  lords  opposite,  I  adhere  to  the  opi*  i 
nion  I  expressed  at  an  early  period  of  this  debate.  I  admit 
that  the  claimant  labours  under  great  diiadvantage.  The 
£Kts  involved  in  his  case  are  extraordinary,  and  the  grave  has 
long  since  dosed  over  all  the  individuals  whose  evidence  could 
afford  him  any  assistance.  His  daim  is  almost  as  old  as  the  | 
patent  of  his  ancestor,  and  snoceBsive  generations  have  pasted 
away  without  a  recognition  of  it  by  this  House.  Yet  time 
would  be  the  instrument  of  injustice  if  it  operated  to  laiae 
any  legal  bar  to  the  daimant's  ri^t.  Questions  of  peerage 
are  not  fettered  by  the  rules  of  law  that  prescribe  the  limita* 
tion  of  actions,  and  it  is  one  of  the  brightest  privil^pes  of  our 
order,  that  we  transmit  to  our  descendants  a  title  to  the 
honours  we  have  inherited  or  earned ;  which  is  incapable  either 
of  alienation  or  surrender.  But  I  will  go  further,  and  assert 
that  lapse  of  time  ought  not  in  any  way  to  pr^udioe  the 
claimant,  for  what  laches  can  be  imputed  in  a  case  where 
there  has  been  continual  daim?  Nicholss,  the  second  Barl 
of  Banbury,  presented  his  petition  as  soon  as  there  was  a 
monarch  on  the  throne  to  receive  it,  and  a  series  of  daima 
have  been  kept  up  by  his  issue  to  the  present  hour. 

It  appears  to  me  of  the  first  importance,  that  the  law  by 
which  this  case  is  to  be  decided  dionld  be  acemratdy  laid 
down.  The  facts  of  the  case  axe  only  of  importance  with  re- 
ference to  the  law,  and  any  oondusion  that  may  be  drown 
from  them,  which  is  not  applicafak  to  the  law,  is  equally  idle 
and  irrelevant.     If  a  former  committee  endeavoured  in  tbdr 
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resohitHma  cm  this  daimto  distiiigidah  tke  law  from  die  htit, 
they  cannot  be  too  severely  censored,  as  nothing  could  be 
more  opposed  to  justice  than  suoh  a  distinction.  Legitimacy 
in  law  and  legitimacy  in  fact  cannot  be  at  variance;  they  are 
in  every  respect  identical,  and  the  apparent  ground  of  dis- 
tinction between  them  originates  in  an  erroneous  notion  of  the 
idea  they  purpose  to  convey.  Legitimacy  is  the  creature  of 
law,  and  the  term  hss  no  other  meaning  than  that  which  is 
affixed  to  it  by  law.  It  is  the  designation  of  a  particular 
status,  the  qualities  of  whidi  have  been  enumerated  and  de- 
fined by  law,  as  best  adapted  to  preserve  the  order  and  secu- 
rity  of  society.  When  a  questicm  of  Intimacy  arises,  and  the 
claimant  has  proved  the  facts  which  constitute  his  legal  titl^ 
whatever  suspicions  may  exist  to  the  contrary,  the  verdict 
must  be  given  in  his  favour.  These  &cts  may  be  very  far 
from  convincing  the  judge  that  the  daimant  was  actually  be- 
gotten by  his  ostensible  finther :  yet  the  judge  has  no  altern- 
ative, for  the  claimant  has  fulfilled  the  conditicMis  prescribed 
by  the  law.  The  province  of  the  judge  has '  been  circum- 
scribed by  the  lawgiver,  and  it  would  be  a  breach  of  his  duty 
were  he  to  extend  his  inquiry  beyond  the  limits  within  whidi 
the  question  is  confined. 

The  rules  rdating  tp  the  bastardy  of  children  bom  in  wed- 
lock may  be  reduced  to  a  single  point,  i.  e.,  that  the  presump- 
tion in  &vour  of  the  Intimacy  of  the  child  must  stand  until 
the  contrary  be  proved,  6y  the  impogsibili^  of  the  husband 
being  the  &ther ;  and  this  impossibility  must  arise  either 
from  his  physical  inability  or  from  non-access.  It  has  been 
urged  that  strong  improbabiiUy  is  sufficient,  but  this  I  con- 
fidently deny.  We  do  not  sit  here  to  balance  probabilities 
on  such  a  topic  as  this.  We  must  not  forget  that  the  real 
matter  in  controversy  is  of  a  very  peculiar  nature.  Suppose 
two  hones  and  one  mare  in  the  same  pasture-ground,  and  no 
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Other  horse  could  obtain  access.  The  mare  foals.  If  it  were  a 
question  of  property  to  ascertain  by  which  horse  the  foal  had 
been  begotten^  the  party  would  succeed  that  could  shew  the 
greater  number  of  probabilities  in  its  favour :  the  ooiottr,  the 
shape  of  the  foal>  and  whether  the  mare  had  been  with  one 
horse  more  than  with  another,  would  come  into  consideration. 
But  it  is  not  so  with  the  human  species ;  we  stand  on  a  higher 
ground.  The  obligation  and  contract  of  marriage  being  the 
source  and  fountain  of  all  social  ties,  the  law  feels  itself 
bound  to  give  confidence  to  persons  so  connected,  and  rejects 
the  imputation  of  a  breach  of  contract,  unless  it  be  proved  in 
either  of  the  ways  above  mentioned.  The  coverture  creates 
the  presumption  of  access,  and  access  is  synonymous  with 
sexual  intercourse,  except  in  the  cases  of  physical  inability. 
It  is  vain  to  say,  that  the  presumption  of  sexual  intercourse 
ought  to  yield  to  evidence  which  shews  the  fact  to  be  highly 
improbable.  The  fact  is  a  necessary  concomitant  to  the  sta- 
tus, therefore  the  presumption  would  be  incontrovertible  un- 
less certain  exceptions  to  it  had  been  created  by  law.  A 
presumption,  as  long  as  it  stands,  is  equivalent  to  proof;  in- 
deed, proof  is  nothing  more  than  a  presumption  of  the  highest 
order.  Even  the  physical  inability,  by  which  the  pre- 
sumption of  sexual  intercourse  may  be  encountered,  is  only  a 
simple  presumption.  I  cannot  contemplate  a  case  where  phy- 
sical inability  can  be  made  the  subject  of  demonstration^ 
Men  of  science,  from  their  observations  on  the  human  body, 
,  may  be  able  to  satisfy  their  minds  of  the  existence  of  the 
physical  inability,  but  in  our  inquiry  into  it  we  must  go 
by  the  ordinary  rules  of  nature.  An  infant  of  seven  years 
of  age  was  lately  exhibited  that  apparently  possessed  the 
powers  and  capacity  of  manhood*;    but  if   this  monster 

*  For  a  very  singular  instaoce  of  th»  kind  of  deformity  see  Paru^  and  FonbL* 
Med.  Jurisp.  V.  I.  p.  169. 
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had  been  married,  would  the  issue  of  his  wife  hare  been 
held  legitimate,  in  opposition  to  the  established  presump- 
tion of  law  with  reference  to  infants  of  that  age?  Un- 
questionably the  presumption  would  prevail.  A  chain  of 
evidence  may  be  perfect  though  every  link  of  it  is  not  equally 
perceptible.  In  murder,  you  must  prove  generaUy  how  the 
deceased  came  by  his  death,  as  by  poison ;  but  it  is  not  neces- 
sary to  give  evidence  of  his  having  drunk  the  draught ;  so  in 
arson,  it  is  not  necessary  to  see  the  torch  put  to  the  dwelling. 
Having  laid  down  these  rules,  which  the  law  has  established 
for  the  protection  of  this  very  helpless  class  of  the  human 
race,  I  take  it  upon  me  to  say,  that  to  make  a  child  that  is 
bom  in  wedlock  Intimate,  there  is  no  necessity  to  prove 
actual  intercourse;  for  legitimacy  is  the  inevitable  result  of 
access,  save  where  the  law  has  established  certain  exceptions, 
^ese  principles  are  unshaken,  and  while  they  remain  so,  the 
exceptions  which  rest  on  the  same  grounds  cannot  be  ex- 
tended. 

The  nature  of  the  presumption  arising  from  the  access  of 
the  husband  being  ascertained,  it  is  evident  that  if  access  can 
be  proved,  the  inference  from  it  is  irresistible,  whatever  moral 
probability  may  exist  of  the  adulterer  being  the  father: 
whatever  suspicions  may  arise  from  the  conduct  of  the  wife, 
or  the  situation  of  the  fiimily,  the  issue  must  be  legitimate. 
Such  is  the  law  of  the  land.  Women  are  hot  shut  up  here, 
as  in  ihe  eastern  world,  and  the  presumption  of  their  virtue 
is  inseparable  from  iheir  liberty.  If  the  presumption  was 
once  overthrown,  the  field  would  be  laid  open  to  unlimited 
inquiries  into  the  privacy  of  domestic  life :  no  man's  legiti- 
macy would  be  secure,  and  the  law  would  be  accessary  to  the 
perpetration  of  every  species  of  imposture  and  iniquity. 
The  civil  law  regards  the  presumption  arising  from  ac- 
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0688  as  insurmountable,  except  on  proof  of  physical  in« 
ability*. 

Oar  law  fully  supports  the  principles  I  have  laid  down. 
The  rule  is  not  only  given  by  Lord  Coke,  but  by  succeeding 
writers.  In  the  case  of  Hospell  r.  Collins,  Lord  Hale  held 
that  the.  issue  to  the  jury  was  confined  to  the  question  of  ac- 
cess. In  Pendrill  v.  Pendrill,  the  sole  subject  of  discussion 
was  the  access.  It  was  proved  that  the  husband  and  wife 
had  lived  apart,  that  in  &ct  the  presumption  of  access  could 
be  met  by  proof  of  non-access.  In  the  case  of  Thompson  v. 
Saul  ^,  in  which  I  was  counsel,  the  evidence  against  the  legi- 
timacy was  not  confined  to  the  reputation  of  ihree  generations 
to  the  adultery  of  the  wife  and  to  the  treatment  of  the  child. 
The  great  point  was  the  non^^ccess.  The  husband  lived  in 
Norwich  and  the  wife  in  London,  and  the  other  drcumstanoes 
all  tended  to  controvert  the  access.  It  was  strictly  a  case  of 
n<m-access. 

Mr.  Beachcroft  has  furnished  me  with  an  accurate  account 
of  a  trial  ^  which  lately  took  place  at  Welshpool,  in  which 
the  sole  question  was  the  Intimacy  of  a  child  named  Lloyd. 
The  husband  was  a  lunatic ;  the  wife  lived  in  adultery  with 
a  Mr.  Price,  who  was  proved  to  have  slept  with  her  at  the 
time  when  the  issue  was  supposed  to  have  been  generated. 

*  Digest,  1. 6.  e.  which  is  confimied  both  by  the  ancient  and  modem  cm- 
lians.     Zoudi,  Quaestion.  Civi.  Ed.  1669. 

**  4  T.  R.  866*  Lord  Erskine's  statement  is  confirmed  by  a  manuscript 
report  of  this  case  in  my  possession,  talcen  by  a  gentleman  at  the  bar 
(the  late  C.  S.  Lefevre,  Esq.  M.P.),  in  which  it  is  expressly  stated  that  Mr. 
Justice  Ashhurst  considered  the  circumstances  sufficient  to  raise  a  conduBve 
presumption  of  non-access,  and  on  that  ground  alone  was  of  opinion  thai  a 
new  trial  should  be  granted. 

^  I  have  not  been  aUe  to  procure  any  particulars  of  this  case. 
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The  oounsel  dwelt  strongly  on  the  state  of  the  husband  and 
the  adulterous  intercourse  of  the  wife.  But  there  was  no 
proof  of  non-access,  and  it  was  imperatiTe  on  the  jury  to  find 
for  the  Intimacy. 

The  same  doctrine  was  followed  by  Lord  EUenborough  in 
the  case  of  Boughton  v.  Boughton*.  It  is  a  case  almost  pa- 
rallel to  the  present.  In  the  year  1774,  Salome  Kay>  the 
wife  of  a  person  in  rery  humble  life,  left  her  husband,  and 
became  the  mistress  of  Sir  Edward  Boughton.  From  that 
time  she  continued  to  live  under  the  protection,  and  wholly  at 
the  expense  of  Sir  Edward,  and  she  ceased  to  hold  any  inter- 
course  with  her  husband  or  to  bear  his  name,  having  resumed 
that  of  Davis,  which  was  her  maiden  name.  In  March, 
177B,  she  was  delivered  of  a  girl,  who  was  baptised  and  re- 
gistered by  the  name  of  *'  Eliza,  daughter  of  William  and 
*'  Salome  Davis."  (William  Davis,  the  brother  of  the  mother, 
being  a  servant  of  Sir  Edward  Boughton.)  Sir  Edward 
brought  up  and  educated  Eliza  Davis  as  his  child,  and  by  his 
will,  dated  the  26th  of  January,  1794,  he  devised  consider- 
able  estates  to  her,  by  the  description  of  his  daughter  Eliza, 
for  her  life,  and  after  her  decease  to  the  heirs  of  her  body  in 
tail  general,  provided  she  married  with  the  consent  of  her  guar- 
dians, and  the  husband  she  married  should  take  upon  him  the 
name  of  Boughton.  After  the  death  of  Sir  Edward,  in 
1796,  Miss  Davis,  being  still  an  infiamt,  presented  a  petition 
to  the  Chancellor,  stating  that  she  was  about  to  intermarry 


*  This  cue  was  tried  at  the  Middlesex  Sittings,  K.  B.  1807.  Lord  Erskine 
stated  the  case  from  a  report  of  it  in  the  Morning  Post  (now  before  me).  I 
have  corrected  bis  Lordship's  statement  by  comparing  it  with  the  papers  in 
the  cause,  which  a  professional  friend  had  the  kindness  to  procure  for  me. 
Vide  also  Bougfaton  y.  Sandilands,  S  Taunt.  S4S.  where  the  facts  of  the  case 
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with  Colonel  Braithwayte,  and  as  her  guardians  were  not 
competent  to  consent  to  her  marriage^  she  bang  an  iUegUimate 
chUdy  she  prayed  that  Ann  R.  and  Richard  S.  might  be  ap- 
pointed her  guardians,  to  enable  them  to  consent  to  her  mar« 
riage.  The  Chancellor,  by  an  order  dated  the  9th  day  of 
August,  l*p%,  granted  the  prayer  of  the  petition ;.  the  guar- 
dians  were  appointed^  and  the  marriage  solemnized  by  licence. 
Doubts  were  afterwards  raised  on  the  l^aHty  of  the  mar- 
riage, upon  the  ground  that  Miss  Davis  could  not  he  cmtsi^ 
dered  an  iUegUimate  child,  Mr,  Kay,  the  husband  cf  her 
mother,  having  been  alive  at  her  birth,  and  therefore  her  legal 
father,  and  the  only  person  qualified  to  consent  to  her  marriage. 
The  Court  of  Chancery  directed  an  issue  to  ascertain  whe- 
ther the  marriage  was  legal,  and  the  Court  of  King's  Bench 
decided  that  it  was  not.  The  only  question  in  the  cause 
was  the  illegitimacy  of  Miss  Davis,  and  stronger  circumstan- 
tial evidence  of  that  fiftct  could  not  perhaps  be  brought 
forward  in  a  case  of  this  description.  The  separation  of  the 
husband  and  wife,  the  intercourse  of  the  latter  with  Sir  Ed- 
ward Boughton,  and  the  recognition  of  the  child  by  that  gen« 
tleman,  were  fully  established.  The  baptismal  register,  the 
conduct  of  the  mother,  the  reputation  of  the  world,  and  the 
proceedings  in  Chancery,  marked  her  as  an  ill^timate  child. 
The  single  circumstance  of  the  mother's  husband  being 
alive  was  all  that  could  be  urged  to  the  contrary.  The  legal 
presumption  in  favour  of  legitimacy  wnmg  a  verdict  from  the 
jury,  which  no  one  can  doubt  they  would  gladly  have  with- 
held. 

From  these  principles,  supported  by  these  cases,  I  infer 
that  without  proof  of  non-access,  the  presumption  derivable 
from  access  must  be  conclusive. 

Such  is  the  law  of  England,  as  it  has  existed  from  early 
times  down  to  the  present  hour.    I  am  not  heie  to  defend  the 


law^  but  to  administer  it.  Perhaps  the  lawgiver  may  have 
laid  down  a  rule  not  always  in£idlible ;  he  may  in  some  in- 
stances have  diverted  hereditary  wealth  from  its  proper  chan- 
nel^ by  enriching  the  fruit  of  an  adulterous  intercourse^  and  he 
may  thus  have  created  the  relation  of  parent  and  child  where 
it  had  no  real  existence.  In  my  opinion^  these  occasional  and 
very  rare  deviations  from  justice  amount  to  nothing  more  than 
the  price  which  every  member  of  the  community  may  be 
called  upon  to  pay  for  the  privileges  of  an  enlightened  code. 
No  laws  can  be  framed  sufficiently  comprehensive  to  embrace 
the  infinite  varieties  of  human  action^  and  the  labours  of  the 
lawgiver  must  be  confined  to  the  development  of  those  prin- 
ciples which  constitute  the  support  and  security  of  society. 
He  views  man  with  reference  to  the  general  good^  and  to  that 
alone.  He  legislates  for  men  in  general,  and  not  for  parti- 
cular cases.  No  one  can  doubt  that  the  interests  of  society 
are  best  consulted  by  making  a  question  of  such  frequent  oc- 
currence as  legitimacy,  to  rest  on  a  limited  number  of  distinct 
facts>  easy  to  be  proved  but  not  to  be  counterfeited,  instead 
of  leaving  it  to  be  the  result  of  inference  from  a  series  of  in- 
definite facts,  separately  trifling,  and  only  of  importance  col- 
lectively, from  the  object  to  which  they  are  applied.  Marriage 
and  cohabitation  afford  us  a  more  sure  solution  of  the  question 
of  legitimacy  than  we  could  arrive  at  by  any  reasoning  on 
the  conduct  of  the  husband  and  wife.  The  conduct  of  Lord 
and  Lady  Banbury  may  be  satisfactorily  accounted  for  by  the 
supposition  that  Nicholas  was  considered  illegitimate  by  his 
mother ;  but  if  she  cohabited  with  Lord  Banbury  at  the  time 
of  the  conception,  she  may  have  been  mistaken  in  her  judge- 
ment of  the  father  to  whom  she  assigned  the  child,  and  it 
would  be  monstrous  that  the  status  of  any  individual  should 
be  lefi  to  the  determination  of  the  very  party  who  is  ex- 


47S  APPBNl^IX. 

presdy  diaqualiil^d  by  law  from  giTing  any  eridenoe  on  the 
subject. 

This  was  the  policy  of  the  law ;  and  when  it  appeared  to 
be  manifestly  uiynst  in  an  individual  case,  the  legislatuie  in- 
teiposed  by  a  special  aet*«  the  effect  of  which  was  confined  to 

Actf.  *  In  dieyenr  1649  tbere  paned  an  Act  of  FtoBimeot  for  the  bMlarif  of 

Ibe  Lady  Fkrr*8  cfaitdren.    Lords  Jouniali,  VoL  1. 885. 

Tbis  Act  itates  that  for  the  lait  two  yean  ake  had  doped  (rom  her  htuband 
(William,  Lord  Parr,  allerwaida  Marquis  of  Northampton,)  and  had  not  in 
that  time  erer  returned  to  him,  nor  had  any  carnal  knowledge  with  him,  but 
'  had  been  gotten  with  child  fay  one  of  her  adulterers,  and  been  dditered  of 
such  child,  **  which  ddld  being  as  it  is  notorioasly  known  bq^ttcn  in  adnttay, 
••  and  bom  during  the  espousals,'*  (between  the  said  WiOiain,  Lord  Parr,  and 
ket)  **  by  tkt  lam  of  tki§  reabn  ii  mkeniaUe,  and  mt^  prtUmd  to  mkerit 
«0*',&c 

The  Act  then  proceeds  to  dedare  the  taid  chSd  to  be  a  bastard. 

In  the  same  year  a  similar  Act  passed  to  declare  the  children  of  Elisabeth 
Burgh  to  be  bastards.  This  woman  had  been  the  wife  of  Sir  Thomas  Buigh, 
KnL  who  died  in  the  lifetnne  of  hb  &ther,  Thomai^  Lord  Burgh,  and  the  said 
Lord  Burgh  petitioned  for  and  obtained  the  Act»  which  sets  forth  that 
the  fife  of  her  fansband  she  had  Ured  bi  adultety^  not  rqpiding  the  i 
cf  her  husband,  and  in  that  time  had  brought  forth  three  children,  **  gotten  by 
"  other  persons  than  her  sidd  husband  during  the  e^ousals  ",  &e.  **  as  she  had 
"  confessed,*'  which  children  **  being  so  gotten  and  bom  m  adultery  d%tn$tg 
'*  the  tttid  espousals,  by  the  Jawt  of  this  realm  be  legi^mate",  and  will  be  inhe- 
ritable and  inherit,  &e.  af^r  the  death  of  the  said  Lord  Burgh. 

The  Act  then  proceeds  to  declare  the  aaid  three  dublren»  named  H«b- 
phicy,  Arthur,  and  Margaret,  to  be  bastards. 

In  the  year  1666  (fire  years  after  the  dedsioD  in  feyour  of  the  IcgitimaGj 
of  IHchoks,  Earl  of  Banbuiy,)  an  Act  passed  for  the  illegitimation  of  the 
children  of  the  Lady  Anne  Roos.  Lords*  Journals,  Vol  XIL  p.  110.  Ibid, 
pp.  15. 17*.  28*.  SO*.  88.  67*.  68.  71.    45,  46,  47,  48*.  95. 

The  Act  states  that  the  said  Lady  Anne  left  her  husband's  house  and  lived 
in  notorious  adultery,  and  had  been  delivered  of  three  male  ehikhcn,  **  which 
*'th\idnnihmnotoriln^fy  begotten  m  adultery,  by  the  1^  rwalm  are 
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tlie  party  who  was  the  object  of  it.  Several  of  these  Acts 
may  be  found  on  the  records  of  this  House,  but  none  of  them 
were  passed  except  under  drcnmstances  which  left  no  doubt 
that  the  husband  was  not  the  &iher  of  the  child  proposed  to 
be  bastardiaed.  I  need  not  observe  that  these  Acts  are  not 
dedaiatory  of  the  law :  they  create  exceptiona  from  the  law, 
otherwise  they  would  have  been  unconstitutional  encroach- 
ments upon  the  fiinctionB  of  the  ordinary  courts  of  justice, 
and  an  abuse  of  the  jurisdiction  of  the  House.  A  rule  ia 
often  ascertained  by  knowing  the  exceptions  to  it.  These 
Acts  constitute  an  unanswerable  argument  to  shew,  that  had 
the  legitimacy  of  NichoUs  laboured  under  even  more  serious 
imputatiooa  than  have  been  raised  against  it,  the  law  would 
still  have  protected  it,  and  nothing  short  of  the  special  inter* 
poeition  of  ihe  legislature  was  capable  of  invalidating  it. 
The  Act  passed  to  bastardiiBe  the  children  of  Lady  De  Roos 
expressly  mentions  that  the  said  Lady  Ann  had  left  her  hus- 
band's house,  and  lived  in  notorious  adultery,  and  had  been 
delivered  of  three  male  children,  which  children  thus  noto- 
riously begotten  in  open  adultery, ''  by  the  laws  of  this  realm 
**  are  or  may  be  accounted  legitimate,"  &c.  Who  can  say,  in 
opposition  to  such  a  declaration  of  the  law  in  an  Act  of  Par- 
liament, that  Nicholas,  who  was  born  when  his  mother,  £ur 
from  having  abandoned  her  husband,  was  living  upon  the 
most  affectionate  terms  with  him,  ought  to  be  accounted  ille- 
gitimate ?    Indeed,  the  very  Bill  which  was  read  to  bastards 


-or  me^  be  aeeomUed  legitimaiet  and  may  inherit  the  boiioars»  manors   Acti. 
**  lands",  &c.  and  prayi  that  it  may  be  enacted  that  the  said  children  are  bas- 
tards ;  and  it  is  so  enacted  accordingly. 

9  and  10  William  III.  An  Act  to  annul  the  marriage  between  the  Earl  and 
Coontess  of  MaorVaiteld,  and  declaring  the  child  of  which  she  was  then  en- 
eeinle  to  be  illegitimate^ 
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ise  Nicholas  recites,  that  he  was  bom  under  dicamstanoet 
that  make  him  legitimate ;  a  recital  which  is  folly  confirmed 
by  the  recitals  in  former  Acts  of  a  similar  description,  and 
by  the  authority  of  every  case  in  which,  either  before  or  since, 
the  same  question  has  been  brought  under  the  consideration 
of  a  legal  tribunal. 

I  admit  that  the  presumption  of  access  may  be  combated 
by  proof  of  impotencyt  but  what  evidence  is  there  of  Lord 
Banbury  having  been  impotent  ?  There  is  no  statute  of  limita- 
tions on  the  powers  and  faculties  of  man.  Instances  of  robust 
longevity  might  be  cited  still  more  extraordinary ;  Sir  Ste- 
phen Fox  married  at  the  age  of  seventy-seven,  and  had  four 
children ;  the  first  child  was  born  when  the  father  was  seventy* 
eight,  the  second  and  third  were  twins  in  the  following  year, 
and  thjB  fourth  was  born  when  the  fieither  was  eighty-one. 
The  Earl  of  Ilchester  and  Lord  Holland  can  vouch  for  the  ac- 
curacy of  this  statement,  and  I  believe  their  genealogy  has 
stood  hitherto  unquestioned^     Parr  ^  became  a  fiithcr  when 

*  The  parish  regitter  of  CaxnberweU has  the fotlowing entry: — 1658,  Roce^ 
wife  of  William  Hathaway,  was  buried  6th  May,  aged  loS,  who  bore  a  son  at 
the  age  of  sixty-three. — ^Lyson's  Environs  of  London,  VoL  I.  p.  1 1. 

^  Thomas  Pbrr. — He  was  bom  in  1483  and  did  not  marry  until  1563.  He 
had  a  son  and  daughter  who  both  died  very  young.  '*  In  1688,  when  be  was 
"  105  years  old,  he  did  penance  for  lying  with  Catherine  Milton  and  getting 
«  her  with  chiUL"  His  wife  having  died  in  1605,  he  married  in  his  ISSdyear 
Jane,  widow  of  John  Lloyd,  and  lived  thirty  years  bnger.  The  fullest  fife  of 
him  is  in  the  Encydopsedia  Britannica,  article  Parr ;  it  contains  the  most  in- 
teresting part  of  the  tract  by  Taylor  in  the  Harleian  MtsceiUany.  Granger 
mentions  a  print  of  Parr  sitting  in  a  great  chair,  with  a  bolster  behind  him, 
his  eyes  half  open,  with  the  following  inscription ;  "  The  old,  old,  very  old 
**  man,  or  Thomas  Parr,  the  son  of  John  Parr,  of  Wennington,  in  the  parish 
<*  of  Aldeibury,  in  Shropshire,  who  was  bom  in  1483,  in  the  reign  of  Edward 
'*  IV.,  and  is  now  living  in  the  Strand,  bdng  158  years  and  odd  months.^* — 
1635.    This  print  must  have  been  taken  when  Parr  was  living  under  hvA 


even  his  soil  \vas  of  a  more  ai^vanced  age  than  Lord  fianbiuy. 
Moreover  his  lordship  seems  to  have  kept  all  his  faculties 
both  of  body  and  mind  in  full  exercise.  Not  only  does  it  ap- 
pear^ from  the  evidence  of  one  of  the  witnesses,  that  he  went 
out  hawking  up  to  his  death  ;  but  the  journals  of  the  House 
furnish  us  with  the  best  evidence  of  his  attention  to  more  im- 
portant matters.  There  are  several  entries  about  1627  of 
excuses  for  the  absence  of  peers^  but  Lord  Banbury's  name 
does  not  occur  amongst  them ;  and  when  the  practice  of  noting 
peers  who  were  present  by  prefixing  the  letter  ^  to  their 
names  was  resumed  in  1628^  I  find  that  the  Earl  of  Banbury 
is  so  distinguished  on  the  21st  of  January^  and  appointed  on 
a  committee  for  the  Bill  to  preserve  his  Majesty's  revenue  *. 
On  the  20th  of  Febniary  he  is  appointed  to  a  committee  for 
the  defence  of  the  kingdom^  and  he  appears  to  have  been  in 
his  place  on  every  other  day  during  the  session,  except  once 
or  twice,  when  his  absence  is  accounted  for  by  sickness.  The 
parliament  was  dissolved  on  the  12th  of  March,  and  no  other 
called  for  twelve  years ;  in  the  meantime  he  died. 

I  shall  not  travel  through  the  various  acts  of  Lord  Ban« 
bnry's  life,  from  which  it  has  been  inferred  that  the  birth  of 
these  children  was  concealed  from  him.  The  instances  of  hu- 
man caprice  and  infatuation  that  pass  daily  before  our  eyes, 
lead  me  to  regard  this  conclusion  as  more  specious  than  correct. 
It  is  an  abuse  of  reasoning  to  apply  it  to  such  a  case  as  this, 
for  we  are  not  to  infer  that  certain  acts  were  done  because 


Anindd*8  protection,  who  had  brought  him  up  to  court  for  the  king's  amuse- 
ment.   His  lordship,  as  is  well  known,  was  a  great  lover  of  antiquities. 

Henry  Jenkins,  of  whom  there  is  an  entertaining  account  in  Mr.  Gilpin's 
Northern  Tour,  is  said  to  hare  lired  to  the  surprising  age  of  160.  Vide 
Granger,  Vol.  II.  p.  US.  It  does  not,  however,  appear  that  he  had  any 
children. 

•  Vol  48. 
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they  oiigHt  to  hare  been  done.  We  mnst  observe  alao,  that 
the  acts  of  Lord  Banbury  all  prove  that  his  fondness  for  hia 
wife,  and  his  interconrse  with  her,  continued  up  to  the  hour 
of  his  death.  If  they  lead  to  an  inference  of  non-access  in 
one  view,  they  destroy  it  in  the  other.  The  concealment  of 
Lady  Banbury's  pregnancy  is  perfectly  consistent  with  the 
existence  of  the  access,  and  even  of  the  sexual  intercourse. 
One  fact  however  has  been  overlooked,  which  somewhat  re^ 
lieves  her  Ladyship  from  this  imputation.  She  appeared, 
along  with  Lord  Banbury,  in  open  court,  for  the  purpose  of 
levying  a  fine  of  Caversham,  only  a  few  months  before  the 
birth  of  NichoLls^  when  her  pregnancy  could  scarcely  have 
been  overlooked  by  her  husband. 

I  do  not  attach  much  weight  to  either  of  the  inquisitions; 
they  were  exparte  proceedings  in  an  inferior  court,  liable  to 
be  quashed  or  superseded  at  any  subsequent  time.    There  ^ 

■  SSd  Dec.  1629. 

^  87  £dw.  IIL  No.  87  in  the  Tower  of  London.  Thomu  Deia  Bere 
complained  to  the  kingi  that  his  father.  Richard  Dela  Bcr^  had  lened  a  6ne 
of  the  moiety  of  the  manor  of  Haadbere^  co.  Somerset,  settling  it  upon  him- 
self and  Clarissa  bis  wifc^  with  remainder  to  their  several  sons^  and  that  he 
Thomas  had  succeeded  to  the  possesnon  under  that  fine.  But  the  king*s  es- 
fcheator  for  Somerset  had  lately,  under  an  inquisition  taken  virtnte  officii, 
ieiased  the  same  into  the  king's  hands,  whereupon  he  prays  restitution. 
The  kmg  orders  Thomas  Caiy,  the  escheator,  to  inqiure  and  certify  the  caose 
of  seiiure.  Caiy  answer^  that  he  found  by  inqniiy,  yirtute  ofBdiy  that  king 
Edward  the  First  was  seised  of  the  manor  of  Haselbere,  which  he  gave  to  one 
Alan  Plokenet  and  bis  heirs;  that  Alan  was  a  foreigner  and  a  bastard,  and 
had  lawful  issuer  Alan  and  Joan.  Alan,  the  son,  succeeded  and  married  one 
Sibella  (who  is  still  living  his  widow),  and  that  he  died  without  issue.  Joan 
succeeded  and  was  seised  of  the  said  moiety,  but  she  also  died  wi  Aout  issue ; 
whereby  it  plainly  appeared  that  said  moiety  was  an  escheat  to  the  kii^  be^ 
cause  the  said  Alan,  the  father,  was  a  bastard,  and  both  his  son  and  dauightet 
were  dead  without  issue. 

Thomas  Debt  Bere  replies,  that  AUm  was  neither  a  foreigner  nor  a  bastard. 


■1 


APFJBNmx.  477 

Are  iHstaBoes  of  a  series  of  inquisitions  alternately  establishing 
and  controverting  the  same  fact ;  and  no  one  can  examine  the 


but  that  he  was  born  at  Thornton,  co.  Dorset,  of  Andrew  Dela  Bere  and 
Alicia  his  wifis^  sister  of  Robert  Walrond.  An^Sama  nationu  m  UgUimu 
matrimonm  procreatuM.  Heniy  de  Graystoclc  for  the  king  asserts  the  alien- 
age and  bastardy,  and  a  day  is  appointed.  Another  mquitUion  is  taken  before 
the  sheriff  of  Somerwt,  wherein  it  is  found  that  Alan  was  the  son  of  the  said 
Andrew  and  Alice^  ancestors  of  the  sud  Thomas  Dela  Bere^  who  is  the  heir, 
and  thereiqpon  a  writ  of  ouster  le  main  et  non  introm.  issues  to  the  sheriff 

See  Fine  Roll  of  39  Edw.  III.  m.  6.  in  the  Tower  of  London.  William 
de  Kerdeston,  a  peer  of  parliament,  died  14th  Oct.,  85  Edw.  III.  An  in- 
quisitioa  taken  at  Norwidi  the  same  year,  and  another  at  York  the  year  fol- 
lowing, agree  in  fining  that  John  de  Burgfacrsh,  Knt,  son  of  Maud,  daugh- 
ter of  the  said  William,  was  next  heir  of  the  said  William. 

In  the  89  Edw.  IIL  an  inquisitbn  taken  at  Woodbridge  in  Suflblk  finds, 
that  the  deceased  hdd  the  manor  of  Stratford,  in  that  county,  of  William  de 
U£Ebrd,  and  that  the  said  John  de  Burgfaersh  was  his  cousin  and  heir,  and 
nineteen  years  old.  Here  was  a  case  of  minority,  and  consequently  of  ward- 
ship. But  thewardslnpk  as  far  as  this  inquisition  went,  did  not  belong  to  the 
king,  because  the  manor  of  Stratford  was  not  held  of  the  king,  but  of  Ufibrd. 
The  inquisition,  however,  goes  on  to  ttate^  that  it  appearing  by  writs  out  of 
the  Exchequer  Hmt  the  deceased  bdd  lands  of  the  king  in  other  counties, 
which  took  the  wardship  out  of  private  hands  and  cast  it  upon  tiie  crown,  the 
escheator  had  therefore  seized  upon  die  manor  of  Stratford  in  the  king's 

Thus  fiur  the  hcirahip  appears  to  remain  with  Burgfaersh.  But  in  the  44 
Edw.  in.  tubsequenl  inquisitions  taken  at  Norwich  and  Beccles  find,  that  one 
^^Uiam  de  Kerdeston  was  son  and  heir  of  the  deceased,  and  thirty-fire  years 
oUL  And  under  tiieae  latter  inquisitions  Kerdeston  recovered  possession 
against  Buighenh,  and  kept  it  till  S9  Hen.  VLr-^kty  years,  when  Kerdes- 
ton was  gected  by  Y^lliam  D^  Pole^  Duke  of  Sufiblk,  and  Alice  his  wife^ 
as  appears  by  an  inquisition  taken  at  Ipswich  after  the  death  of  Sir  Tliomas  de 
Kerdeston,  grandson  of  that  William  who  had  been  found  heir  in  44  Edw.  IIL 
In  this  inquisition  the  jury  say,  tiiat  Sir  William  de  Kerdeston,  Knt.,  who  died 
86  Edw.  Illn  was  married  to  one  Margaret  Bacon,  at  Bulcamp  in  Sufiblk, 
by  whom  he  had  two  daughters,  named  Maud  and  Margaret,  bom  in  lawful 
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Kspecting  both  the  children  in  the  order  of  their  birth.  If 
she  had  referred  to  Nicholas  instead  of  WiBiam  it  would  tiave 
been  unnecessary  to  say  Nicholas  Earl  of  Banbury,  in  her  an- 
swer to  the  second  question ; — she  would  have  said  ''him/'  as 
she  does  in  her  answer  to  the  first  (question.  I  may  add,  that 
the  word  Edward  is  at  the  end  of  the  line  which  precedes  her 
examination,  as  if  he  was  the  subject  of  her  examination. 
With  this  key  the  whole  of  the  evidence  is  consistent  and  sa- 
tisfiaictory.  The  woman  had  been  present  at  the  birth  ^  the 
eldest  son,  and  her  connexion  with  the  family  being  altered 
before  the  birth  of  his  brother,  she  only  knew  of  the  birth  of 
the  latter  by  report,  though  she  could  speak  positively  of  his 
^ing  regarded  by  Lord  Banbury  as  his  child.  Mary  Ogden 
was  his  nurse  for  fifteen  months,  but  it  does  not  appear  firam 
how  soon  after  his  birth.  She  does  not  know  whether  Lord 
Banbury  ever  saw  him.  But  when  it  is  considered  that  we 
are  ignorant  whether  she  was  his  wet-nurse,  and  whether  Lady 
Banbury  might  not  have  been  jealous  of  her  interference,  it 
would  be  bold  to  presume  that  Lord  Banbury  could  not  have 
seen  the  child  without  her  knowledge.  The  evidence  of  Ann 
Read  requires  large  interpolations  to  make  it  intelligible. 
The  last  two  answers  are  obviously  in  the  wrong  order.  Ed- 
ward Wilkinson  was  called  to  speak  to  the  facts  subsequent 
to  Lord  Banbury's  decease,  and  having  never  known  Nicholas 
until  that  time,  there  is  nothing  extraordinary  in  his  ignorance, 
whether  Lord  Banbury  knew  that  he  left  any  issue.  I  really 
cannot  partake  of  the  scepticism  which  has  been  expressed  by 
9ome  noble  lords  respecting  this  evidence,  and  I  am  confident 
that  had  the  whole  of  it  been  preserved,  their  impression  would 
have  been  very  difiTerent.  The  facts  deposed  are  conclusive, 
unless  you  impeach  the  veracity  of  the  witnesses.  The  co- 
habitation of  Lord  and  Lady  Banbury,  the  birth  of  the  child, 
his  recognition  by  Lord  Banbury,  are  all  fully  established. 
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The  counsel  might  safely  saj,  as  they  did,  that  they  had 
cleared  the  title.  It  is  true  Lady  Salisbury  was  not  called, 
but  she  was  summoned,  and  her  absence  cannot  be  construed 
into  an  imputation  against  the  title  of  Nicholas,  as  her  hus- 
band was  his  next  friend  in  the  suit  instituted  in  Chancery, 
for  perpetuating  the  evidence  in  his  &vour.  The  servants 
were  more  likely  to  know  what  passed  in  the  family  upon  such 
an  occasion,  than  persons  of  a  higher  station;  and  it  argues  no 
small  confidence  in  his  cause,  that  the  claimant  should  bring 
them  forward.  The  questions  addressed  to  these  witnesses 
came  from  the  Attomey-Gfeneral,  and  it  was  his  duty  to  elicit 
the  truth,  and  to  present  it  to  the  House  in  such  a  shape,  as 
to  admit  of  no  misconstructions.  An  examination  conducted 
under  his  auspices,  ought  to  be  r^arded  strictly,  and  no  facts 
should  be  established  by  way  of  inference,  when  they  might 
have  appeared  on  the  £&ce  of  the  examination  itsellL  K  the 
House  wanted  further  evidence,  why  did  they  not  call  for  it, 
for  they  had  the  power  and  opportunity  of  doing  so  ?  Mora 
than  twenty  individuids  were  then  aHve,  competent  to  prove 
what  was  the  general  reputation  in  the  family,  and  in  the 
world.  The  register  of  baptism,  indeed,  never  existed,  as  Lady 
Banbury  was  a  Catholic  *,  and  her  child  was  probably  chris* 
tened  in  private,  by  a  priest  of  her  own  persuasion. 

I  do  not  mean  to  contend  for  the  immaculate  virtue  of  Lady 
Banbury.  She  may  have  sinned  with  Lord  Vaux  and  fift;y 
other  Lords ;  but  if  her  intrigues  were  carried  on  at  the  time 
she  cohabited  with  her  husband,  the  legitimacy  of  her  child 
is  unblemished.  She  evidently  was  a  very  imprudent  woman ; 
and  scandal  may  have  been  busy  with  her  fame,  both  before 

*  Journals  of  the  Houae  of  Commoni,  VoL  III.  p.  lOS:— Resdred,  that 
tbe  CounteM  of  Banbury,  a  profesaed  Phpiit,  may  be  teeiired,  and  that  the 
Lordi*  concurrence  be  dcared  herein. 

I  I 
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•nd  after  Lord  Banbnrf's  decease.  Her  early  marriage  widi 
Lord  Vauz,  must  hare  deeply  prejudiced  her  Mm  in  puUio 
catmiation,  and  it  mieiy  bavB  deterred  hinij  from  taking  thcatf 
steps^  for  the  recovery  of  his  propertyj  which  would  obviously 
have  been  beneficial  to  him.  Lady  Banbury  had  certainly 
never  been  convicted  of  an  adulterous  intercourse  with  Lord 
Vaux,  and  she  might  have  dreaded  an  exposure,  which  would 
have  deprived  her  of  her  station  in  society.  The  provisioa 
made  by  Lord  Vaux  for  Nicholas^  must  have  been  an  addi- 
tional consideration  for  his  abstaining  from  a  Step,  whidi 
would  probably  have  been  &tal  to  the  peace  of  that  noUemaa> 
as  well  as  of  Lady  Banbury.  It  must  not  be  overlooked,  that 
so  hi  was  Nicholas  from  being  in  affluent  dreuBBStaace^  he 
was  a  very  distressed  man*. 

These  are  not  the  only  parts  of  the  conduct  of  Nichoba 
which  have  been  brought  forward  by  the  adversaries  of  the 
daim.  He  has  been  traced  from  his  cradle  to  his  grave,  and 
every  period  of  his  life  has  been  scrutinised,  in  order  to  pr»- 
enre  evidence  of  his  illegitimacy.  The  dim  twili^t  of  two 
centuries  has  gathered  round  the  events  of  his  obecura  career, 
and  prevents  us  ftom  forming  a  ccnrrect  estimate  of  either  their 
intrinsic  or  relative  importance.  If,  indeed,  we  could  tiaaa- 
port  ourselves  to  the  troubled  times  in  which  he  lived,  we 
might  venture  to  draw  inferences^  from  the  vicissitudes  of  hia 
domestic  history ;  but  it  is  now  become  a  most  fidladona  ex« 
periment.  Why  is  the  bounty  of  Lord  Vaux  to  his  step-sea 
to  be  ascribed  to  another  motive,  than  what  belonged  to  sndi 
a  relationship  ?  Why  is  it  to  bi  assumed  that  he  has  repoi* 
diated  the  title  of  Banbury,  because  he  had  been  called  in  hia 
earliest  childhood  by  the  name  of  Vaux  ?  Why  should  it 
not,  with  equal  justice,  be  assumed  that  his  Intimacy  was 

*  TheactfortheMOeofBoiightoiiLatinMrtorsyhbddbfeiL 
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ftiUy  acknowledged,  because  in  the  licence  to  travel  given  to 
his  mother  by  the  Protector,  the  terms  are, ''  to  Lady  Banbury 
and  her  son  ",  the  natural  description  of  a  widow  and  her  in- 
fant ;  and  because,  in  the  leave  of  absence  granted  to  Nicholas 
by  the  House,  as  well  as  in  the  act  passed  for  the  sale  of 
Boughton  Latimer,  Nicholas  is  mentioned  as  Earl  of  Ban- 
bury ;  and  on  various  trials  of  property  in  which  he  was  con- 
cerned he  always  received  the  same  title  ?  ■  These  are  weak 
arms  to  encounter  a  presumption  so  strong,  as  that,  which 
exists  in  favour  of  legitimacy.  It  would  have  been  most  un- 
just, upon  such  slight  grounds,  to  pass  a  special  act  to  bas- 
tardise the  child  ;  and  attempts  of  this  description  have  failed 
when  they  were  much  better  supported.  One  case  occurred 
highly  encouraging  to  him  in  the  very  parliament  to  which  he 
submitted  his  daim  ^;  and  there  can  be  no  doubt  that  the  act 
introduced  to  bastardize  him  was  withdrawn  upon  the  first 
reading,  from  the  disapprobation  naturally  excited,  by  so 
harsh  and  unjust  an  exercise  of  power. 

I  trust,  my  Lords,  that  I  have  established  that  the  opinHm 
of  the  Haw  entertained  by  the  committee  in  1661  was  well 
founded,  and  that  Nicholas,  the  original  claimant,  ought  to 
have  been  admitted  to  the  full  enjoyment  of  the  privileges  of 


*  Earl  ofBanbuiy  ▼.  Wood,  1  Salk.  4^  && 

^  FHzwalter  Barony. — In  the  year  1650  a  bill  was  read  three  times  in  the 
Commons,  touching  the  adultei^us  living  of  Ann  Calthorpe^  Countess  of  Sus- 
sex, and  to  bastarffize  her  children.  No  trace  of  the  bill  is  to  be  found  in  the 
Lolds  Jottmals,  but  in  1656,  on  the  9th  of  November,  a  bill  passed  in  the 
Lords  for  « the  debarring  of  Ann  Calthorpe^  the  late  divorced  wife  of  the  Earl 
of  Susse]^  from  her  jointure,  in  case  she  shall  not  repair  into  the  realm  within 
a  limited  time^  and  make  a  purgation  before  the  bishop  of  her  diocese.**  It 
was  thrown  out  in  the  Commons.  And  under  these  circumstances  the  lineal 
descendant  of  the  Earl  by  the  Countess  was  allowed  his  writ.  Mr.  Townshend*s 
MSS. 

II  2 
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this  earldom.  The  same  rights  have  descended  to  the  present 
Petitioner^  and  I  trust  they  will  be  recognized  by  your  Lord- 
ships. 

Lord  ELDON,  C. — ^This  question,  like  every  other  that 
comes  before  the  House,  ought  to  be  decided  with  impar- 
tiality. We  sit  here  as  judges,  and  any  resolution  we  may 
make,  under  the  influence  of  feelings  for  the  respectability  of 
the  claimant,  would  be  fraught  with  the  deepest  mischief. 
Such  a  resolution  would  be  wholly  inconsistent  with  the  duty, 
which  we  owe  to  the  House,  and  the  public  We  are  bound 
to  look  at  the  facts  of  this  case  with  the  eyes  of  the  law,  and 
if  we  cannot,  with  those  eyes,  discern  that  Nicholas  Vaux 
was  legitimate,  we  must  conclude  that  the  law  does  not  au« 
thorize  us  to  determine  that  he  was  so. 

Upon  an  accurate  review  of  the  evidence,  it  would  seem 
that  from  the  death  of  the  Earl  of  Banbury  in  1632  until 
1661  nothing  had  transpired  to  make  it  probable,  that  Nicho- 
las Vaux  had  a  right  to  the  earldom.  Your  Lordships  must 
therefore  place  yourselves  as  if  you  stood  in  this  House  in 
1661.  Had  we  then  been  called  upon  for  our  opinion,  I 
think  that  it  would  have  been  impossible  for  any  of  us,  to 
have  declared  Nicholas,  to  be  the  son  of  the  Earl  of  Banbury. 
If  we  revert  to  the  year  1606,  we  find  Lord  Banbury  having 
brothers  and  sisters,  nephews  and  nieces.  He  marries  in  that 
year,  and  his  settlement  demonstrates  his  anxious  desire  to 
secure  the  perpetuity  of  his  £eimily,  or,  to  use  his  own  words, 
"  the  continuance  of  his  manors,  &c.  in  his  name  and  blood." 
His  estates  are  limited,  after  failure  of  his  heirs  male  by  his 
wife,  to  the  use  of  the  heirs  male  of  the  hoif  of  Sir  Francis, 
his  father,  who,  it  appears  by  a  previous  inquisition,  had  set- 
tled the  same  property  ''  to  descend  in  the  name  and  UiDod  df 
"KnoUys." 

Lord  Banbury's  property  was  almost  wholly  in  land*     His 
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CkkVmkBm  estate  was  left  in  his  power  by  the  settlement. 
He  could  cut  off  the  entail^  but  his  wife  could  not.  Bother- 
field  Ghreys  had  been  the  gift  of  the  Crown  for  services  ren- 
dered  in  a  former  reign^  and  was  consequently  inalienable : 
the  entail  could  not  be  barred.  It  is  thus  manifest  that  the 
tenure  of  these  estates  made  the  birth  of  male  issue^  a  matter 
of  the  highest  importance  to  Lord  Banbury. 

In  the  year  1630^  Lord  Banbury  makes  an  absolute  gift  of 
Gaversham  to  his  wife^  and  by  another  instrument  he  conveys 
Botherfield  Greys  to  his  nephew,  who,  in  de£&ult  of  his  hav« 
ing  issue,  was  his  heir  male.  It  is  almost  needless  to  observe 
that  the  latter  instrument  would  have  been  wholly  inoperative 
against  his  sons. 

In  the  year  1628  King  Charles  sent  a  message  to  the 
Lords,  requesting  them  to  admit  the  precedency  which  had 
been  granted  to  the  Earl  of  Banbury  by  patent,  as  he  wag 
old  and  ehikUess :  the  House  assented ;  and  the  Earl  con- 
curred in  this  representation  by  taking  his  seat  shortly  after- 
wards. 

The  earl  did  not  long  enjoy  his  honours :  he  died  in  1632, 
and  by  his  will  he  bequeaths  his  property  to  his  wife,  tvithoui 
noticing  any  issue. 

The  birth  of  the  children,  whose  legitimacy  is  now  the 
subject  of  discussion,  is  prior  to  the  disposition  made  by  Lord 
Banbury  of  his  property,  prior  to  the  King's  message,  prior 
to  Lord  Banbury's  wilL  Is  it  possible  to  believe  that  any  of 
these  instruments  would  have  been  executed,  or  that  the 
king's  message  would  have  been  sent,  if  Lord  Banbury  had 
known  that  he  was  a  fother  ?  Is  it  possible  to  infier  from  any 
part  of  his  conduct  that  he  was  aware  that  he  had  any  issue? 
His  concurrence  in  the  king^s  message,  would  have  been  a 
fraud  of  the  deepest  die.  His  disposition  of  his  property^ 
would  have  been  unprincipled.    The  heart  of  a  parent>  natu« 
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rally  yearns  toiwarda  his  children.  Not  «o  with  Lord  Ban'* 
bury^  if  these  were  his  children.  He  sinks  into  the  grave^ 
having  industrioosly  stripped  his  supposed  isstte  of  all  those 
estates^  to  which,  under  the  most  solemn  settlements^  they 
ivopld  have  been  entitled.  And  this  is.  the  act  of  a  man  who 
has  a  high  hereditary  honour  to  transmit  to  posterity ! 

No  sooner  had  Lord  Banbury  descended  into  his  grsTe 
than  his  widow  stepped  into  the  bed  of  Lord  Vaux ;  she  be- 
came that  nobleman's  wife  on  the  very  day  that  she  prored 
her  deceased  husband's  will.  An  inquisition  is  hdkij  which 
finds  Iiord  Bakibury  to  have  died  childless^  and  designates  hia 
heirs.  The  countess  must  have  been  privy  to  the  inquiaitioin, 
for  the  jurors  find  her  living  at  Caversham:  some  of  the 
deeds>  to  which  they  had  recourse,  were  necessarily  in  her 
custody ;  the  others  must  have  been  produced,  far  the  Crown, 
on  whose  behalf  the  inquisition  was  made,  could  draw  out  of 
the  hands  of  parties  all  deeds,  affecting  the  interests  of  the 
Grown.  If  Edward  and  Nic{iolas  had  been  legitimate,  she 
would  not  have  abstained  from  producing  them  on  such  an 
occasion :  protected  by  her  second  husband,  she  might  boldly 
have  avowed  their  birth,  and  ckiimed  their  birthright.  And, 
if  she  had  chosen  to  be  silent,  where  were  all  the  great  con- 
ne^ons  of  these  children  ?  Where  were  the  Howards  and 
the  KnoUyses  ?  Surely  amongst  these  noble  fimiilies,  some 
one  would  have  come  forward  to  advocate  their  cause  1  In- 
quiry into  their  title  could  not  have  been  stifled.  I  cannot 
consider  this  inquisition  to  be  invalidated  by  the  inquiaitioii 
held  in  17  Charles  I.  The  latter  proceedings  bear  every 
mark  of  collusion.  They  differ  from  the  former  by  making 
liord  Banbury  die  in  London,  instead  of  Caversham,  and  oon- 
tain  a  very  scanty  account  of  his  property.  No  reference  is 
made  to  any  undue  disposal  of  his  various  po^sessbna.  No 
notice  is  taken  of  the  first  inquisition,  thougih  the  finding  is  so 
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iofloiisi&teat  with  it.  If  an  inqiiiaitioii  be  Anotod  in  ana 
toanty,  and  afterwards  held  in  another,  the  main  finding 
must  be  the  same  as  to  any  issue  left  by  the  parties ;  one  in- 
quisition cannot  in  this  respect  contradict  the  other,  without 
diewing  strong  grounds  for  such  contradiction. 

The  miserable  scraps  of  evidence  of  the  witnesses  in  1661, 
shew  the  weakness  of  the  claim.  They  disprove  both  the  ao* 
oess  of  the  parents,  and  the  recognition  of  the  children  by 
liie  parents.  No  one  can  doubt  that,  if  either  of  these  facts 
were  capable  of  being  established,  a  multitude  of  witnesses 
would  have  come  forward.  The  evidence  of  repute  would 
never  have  been  allowed  to  rest  on  the  veracity  of  such  ob* 
scnre  individuals,  when  there  were  six  rehttions  nearly  allied 
to  the  claimant  (presuming  him  to  be  legitimate),  among 
them  three  maternal  nudes,  then  in  the  House.  The  House 
conducted  the  inquiry  under  a  correct  notion  of  the  law,  for 
a  number  of  questions  were  put  to  the  witnesses,  which 
would  have  been  wholly  unnecessary,  if  Lord  Coke's  doctrine 
had  been  well  founded*  This  extensive  inquiry  would  have 
been  supererogatory.  They  would  have  had  nothing  to  do^ 
but  to  require  proof  of  the  marriage,  and  of  the  parents  being 
>vithin  the  four  seas,  before  the  birth  of  the  children*  We 
see  that  they  did  more,  and  we  cannot  doubt  what  would 
have  been  the  result  of  their  inquiry,  if  the  Attomey»G^ 
neral  had  not  misled  them  by  an  erroneous  statement  of  the 
low. 

The  Attomey-Gkneral*  was  a  man  of  eminence  in  his  pro- 
fession, yet,  in  this  instance,  he  was  clearly  wrong,  and  I  am 
satisfied  that,  if  the  House  can  convince  itself  that  Nicholaa 
was  not  de  facto,  the  son  of  the  Earl  of  Banbury,  it  will  have 
no  difficulty  in  determining  that  he  was  not  so  de  jure.    If 

*  Sir  Geoffrey  FUmer. 
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there  is  any  rule  of  law  that  compels  you  to  dedare  Nicholas 
to  be  legitiiiiate>  you  must  conform  to  that  nilej  even  if  your 
conviction  should  be>  that  the  rule  of  law  may  be  against  the 
truth  of  the  fact ;  but  if  there  be  no  such  rule,  and  the  law 
allows  you  to  inquire  by  attending  to  evidencej  then  you 
must  carefully  examine  that  evidence,  and  determine  as  it 
shall  authoriae  and  require  you  to  determine.  If  the  posi- 
tive rule  of  law  is  that  Nidiolas  must  be  legitimate,  because 
the  Earl  and  his  wife  were  living  when  he  was  bom,  then 
there  is  an  end  of  the  question,  when  it  is  pnnred  that  they 
were  living  when  he  was  bom :  but  if  the  rule  of  law  be  not 
such,  and  evident  can  be  received  to  affect  the  inference  that 
he  was  legitimate  because  the  earl  and  his  wife  were  then 
living,  the  question  will  be,  whether  the  rule  will  let  in  evi- 
dence, and  such  evidence  as  is  produced  in  this  case;  and 
what  is  the  effect  of  that  evidence  ? 

The  passage  in  Lord  Col(e  must  be  considezed  with  refer- 
ence to  the  authorities  by  which  it  is  supported.  We  find 
firom  Bracton  and  Fleta,  that  the  doctrine  of  the  parents 
being  within  the  four  seas  did  not,  even  in  those  times,  esta- 
blish the  presumption  of  the  Intimacy  of  a  child  of  the 
female  parent,  so  as  to  exclude  all  evidence  against  the  pre- 
sumption. The  legitimacy  of  the  child  might  be  questioned 
in  case  of  the  husband's  having  been  so  absent  from  his  wife, 
or  of  his  labouring  under  any  disorder,  so  that  it  was  impos- 
sible for  him  to  be  the  fether.  These  facts,  too,  might  be 
looked  at  concurrently  with  the  wife's  adultery,  and  the  non- 
recognition  of  the  oflvpring  as  his,  by  the  husband.  Foxcroft's 
case  (10  Edward  I.)  shews  that  it  was  not  the  partial  or  per- 
manent impotency  of  the  husband,  but  the  impossibility  of 
his  being  the  father,  which  vras  the  subject  of  consideration. 
In  that  instance  he  was  an  old  bedridden  man,  and  the  child 
was  born  twelve  weeks  after  marriage.    It  was  held  illegiti- 
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tttte.  There  are  cases  also  where  a  man  cannot  conie  to  his 
wile,  that  implying  another  kind  of  impossibility*.  Lord 
Hale,  who  was  the  most  learned  black  letter  lawyer  that 
perhaps  ever  existed,  mnst  have  been  fioniliar  with  these 
authorities,  as  well  as  with  the  opinion  of  Coke,  and  he  has 
laid  down  the  law,  conformably  with  my  oonstmction  of  it. 
He  decided  (in  Hospell  v.  Collins)  that  the  issue  for  the 
jury  was  as  to  the  fact  of  access,  or,  as  I  understand  him 
to  mean,  sexual  intercourse.  For  the  aooess  in  question  is 
of  a  peculiar  nature;  not  being  access  in  the  ordinary  ac- 
ceptation of  the  word,  but  access  between  a  husband  and 
wife,  viewed  with  reference  to  its  result,  vis.  the  procreation 
of  th^  children.  Itistruethat  the  proof  of  acceta  of  another 
sort,  is  a  ground  for  inferring  sexual  intercourse,  but  the  in- 
ference is  only  a  highly  probable  and  strong  one*  A  jury 
(and  your  Lordships  here  perform  the  functions  of  a  jury) 
ought  to  be  told,  that  where  the  husband  and  wife  have  had 
the  opportunity  of  sexual  intercourse,  a  very  strong  pre- 
sumption arises  that  it  must  have  taken  place,  and  that  the 
child  in  question  is  its  fruit ;  but  it  and  your  Lordships  ought 
also  to  be  told,  that  this  b  but  a  very  strong  presumption,  and 
no  more ;  that  a  strong  presumption  may  be  rebutted  by  evi- 
dence, and  that  it  is  the  duty  of  a  jury  and  your  Lordships 
to  weigh  the  evidence  against  the  presumption,  and  to  decide 
according  as,  in  the  exercise  of  free  and  honest  judgement, 
either  may  appear  to  preponderate.  It  is  necessary,  how- 
ever, to  consider  what  evidence  is  admissible  to  rebut  this 
presumption.  This  is  a  question  of  some  nicety  and  de« 
serving  of  the  utmost  attention  your  Lordships  can  give 
to  it. 

Your  Lordships  are  aware  that  many  fects,  which  become 

*  48  £dw.  III.    7  Hen.  IV.  9. 


the  snbjeels  of  jndioial  inqniiy,  are  iacU  done  in  secret^  Adi 
done  at  a  moment  selected  more  especially,  because  there  is  no 
eye  witness  present.  Of  this  nature  aie  almost  all  crimesy  sad 
indeed  many  actions,  which  are  not  cximinaL  In  all  sneh 
cases  the  law,  perceiving  the  impossibility  of  obtaining  dinet 
evidence,  contents  itself  with  indirect  or  oiroamstantial  ervi- 
dence. 

Yoor  Lordships  well  know  that  droomstantial  evidence  is 
nothing  more  than  evidence  of  those  drcnmstances,  which 
usually  accompany  facts,  from  the  proved  existence  of  which 
efaroumstances,  both  law  and  reason  infer  the  existence  of  the 
&cts  themselves.  A  murder  is  committed — ^nobody  saw  the 
deed  done,  but  many  persons  saw,  w  were  acquainted  with 
several  drcnmstances,  constituting  what  is  called  drenmstan- 
tial  evidence;  these  persons  give  their  evidence,  and  from 
that  evidence,  law  and  reason  deduce  a  conclusion,  regpetdag 
the  fiust  really  in  issue,  namely,  whether  the  prisoner  did  or 
did  not  murder  the  deceased. 

Here  the  question  for  the  jury,  formed  as  it  were  by  your 
Lordships,  is,  had  the  Earl  and  Countess  of  Banbury  sexual 
intercourse  at  such  time  as  that  in  the  course  of  nature 
Nicholas  KnoUys  could  have  been  the  fruit  of  that  inter- 
coune?  Here,  as  in  the  case  of  the  murder,  your  Lordshqis 
cannot  have  direct  evidence:  from  the  very  nature  of  the 
case  (independently  of  the  length  of  time,  which  has  elapsed) 
it  is  in^possiUe  your  Lordships  can  have  direct  evidence  as 
by  the  testimony  of  witnesses  speaking  directly  to  tiie  ftiot, 
then  I  say  your  Lordships  may  hear,  and  are  bound  to  hear, 
circumstantial  evidence. 

Evidence  of  the  conduct  of  the  supposed  parents  of  the 
^lild  appean  to  me  to  be  admissible  evidence  upon  this 
question* 

My  Lords,  when  two  women  each  claimed  a  particular 


thild  as  hexB,  ttid  calkd  upon  a  penoD  to  dadde  betwMn 
them^  he  ordered  that  the  child  should  be  severed  into  two 
parts>  and  that  each  take  half.  The  true  mother  instantly 
waived  her  daim:  and  he  decided  upon  that>  that  the  child 
was  hers.  What  is  the  lesson  which  this  story  teaches  ?  Not 
perhaps  that  mere  declarations  ace  evidence  in  snch  a  case> 
for  such  dedaiations  may  be  made  for  a  temporary  purpose- 
in  that  case  both  women  made  declarations,  and  one  of  course 
made  fiilse  dedantions, — but  it  teaches  that  the  conduct  of 
a  parent,  the  feelings  of  a  parent— those  feelings,  being 
inferred  from  such  conduct — afford  us  some  evidence  assist- 
ing us  in  arriving  at  a  r^^t  oondusion  as  to  the  matter  in 
eontroversy* 

It  has  been  argued  at  the  bar  that  mere  declarations  of 
parents  on  such  subjects,  are  not  admissible  evidence  to  afRwt 
a  question  of  legitimacy — and  that  conduct  is  precisely  the 
same  thing :  that  it  is  substantially  nothing  more  than  a  de- 
daiutiou;  that  it  is  only  a  dedaxation  by  deed,  instead  of  by 
word.  I  will  not  say  that  all  simple  declarations  are  evidence 
in  sudi  a  case,  but  I  will  say  that  the  conduct  of  a  husband 
^d  wife,  towards  a  person  claiming  to  be  their  legitimate 
<4uld,  is  in  some  cases  admissible  evidence  upon  the  question 
whether  the  husband  and  wift  had  sexual  intercourse  at  snch 
time,  as,  by  the  course  of  nature,  that  child  might  have  been 
the  fruit  of  that  intercourse.  Xt  is  of^n  a  most  material 
species  of  evidence.  It  is  not  always*  but  it  is  firequently  a 
safe  ground  for  inference,  for  it  comes  feom  \h»  least  sqspidous 
source,  that  is,  from  the  very  individuals  who  are  the  most 
interested  to  give  a  different  testimony.  If  then  ever  was  a 
case,  where  drcumstantial  evidence  of  this  description  is  ad« 
missifale,  it  is  this. 

Sudi  I  conceive  to  have  beeu  the  lawj  w^en  Nicholas  Vauz 
presented  his  petition  to  Charles  II. ;  and  the  cases  which  have 


nnoe  been  decided  estaUidi  the  principle  I  hvre  joet  bid 
down  80  tineqniyocallyj  that  I  am  astonished  to  hear  it  dSa- 
puted.  (Here  his  Lordship  reviewed  at  some  length  the  caaes 
of  Pendril  t.  Fendril>  St.  Andrew's  ▼.  St.  Bride^  LomaK  t. 
Hohnedon,  King  ▼.  Lvdf,  Ooodright  ▼•  Saul*)  This  prin- 
ciple is  founded  on  reason  as  well  as  on  law:  there  is  no 
absnrdity  into  which  we  might  not  be  led  by  adopting  the 
doctrine  of  Lord  Coke.  There  was  a  case  ktely  befine  ns  on 
a  diyoroe  Bill:  I  allude  to  Lord  Gardner's.  Can  it  be  doobled, 
that  if  the  son  of  Lady  Gardner  should  appear  before  your 
Lordships  in  a  question  of  legitimacy,  whether  he  would  or 
would  not  be  determined  to  be  illegitimate?* 

I  have  hitherto  inferred  the  illegitimacy  of  Nicholas  fiom 
the  conduct  of  Lord  and  Lady  Banbury :  my  inference  is  con- 
firmed by  all  the  other  facts  of  the  case. 

Nicholas  bron|^t  no  ejectment  for  Rotherfield  Greys.  The 
son  of  Lord  Banbury  was  entitled  by  the  patent  to  an  annuity 
payable  out  of  the  Exchequer.  Nicholas  never  claimed  this 
annuity:  in  short  he  avoided  all  prooeedings,  in  wbkk  the 
Crovm  was  immediately  interested,  foot  the  truth  must  have 
then  come  out.  He  never  possessed  the  undisturbed  enjoyment 
of  his  title.  He  walked  into  the  House  asserting  that  he  was 
Earl  of  Banbury,  but  he  had  not  been  there  three  days  befine 
there  was  an  arraignment  of  his  right. 

Charles  Knollys  petitioned  in  1693  to  be  tried  as  a  peer. 
If  he  was  a  peer,  he  had  a  right  to  be  so  tried;  and  it  was  a 
regular  proceeding,  nay,  it  was  the  duty  of  the  House  to  in- 
quire into  the  merits  of  his  petition.  They  entered  into  the 
necessary  inquiry,  which  led  them  to  a  resolution  to 


*  This  caie  was  brought  before  the  House  in  18S4>,  and,  as  will  be  seen 
above^  his  Lordship's  prediction  was  verified.  The  child  of  Lady  Gardner 
was  declared  iU^gitimate. 
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tbe  pedtion.  The  indictmcfiit  pending  against  the  petitioner 
having  been  removed  into  the  Court  of  King's  Bench  by  oer- 
tiorari^  he  pleaded  a  misnomer  in  abatement.  To  this  plea 
Sir  John  Somers^  then  Attorney-General,  replied  that  the 
petitioner  ought  to  answer  to  the  indictment,  for  that  the 
House  had  resolved  that  he  had  no  right  to  the  Earldom.  To 
this  replication  the  petitioner  demurred,  and  Sir  Edward 
Ward,  who  in  the  mean  time  had  become  Attorney-General, 
seems  to  have  joined  in  the  demurrer.  Lord  Holt  and  another 
of  the  judges  were  of  opinion  that  the  replication  did  not 
avoid  the  plea,  inasmuch  as  this  judgement  of  the  House, 
whether  true  or  false,  was  not  such  a  judgement,  as,  by  the 
law  of  the  land,  they  were  bound  to  recognize  as  a  bar  to  the 
plea.  They  quashed  the  indictment,  not  so  much  on  the 
original  question  of  right  or  no  right  to  the  peerage,  but  upon 
the  insufficiency  in  their  opinion  of  the  replication,  which 
seemed  to  proceed  upon  a  supposed  original  jurisdiction  of  the 
House  in  matters  of  peerage.  This  left  the  question  of  legiti- 
macy precisely  in  the  situation,  in  which  it  had  stood  before 
the  investigation,  and  the  present  claimant  cannot  take  the 
least  advantage  from  the  proceedings  in  the  King^s  Bench, 
which  quashed  the  indictment  in  that  plea.  It  has  been 
said  that  the  resolutions  of  the  House  on  the  petition  were 
extra-judicial,  as  the  object  of  the  petitioner's  not  being  to 
establish  the  legitimacy  of  Nicholas,  the  House  had  nothing 
to  do  with  it.  I  think  differently^  If  a  Scotch  peer  should 
daim  to  vote  as  one  of  the  Scotch  peers,  or  an  Irish  peer  as 
one  of  the  twenty-eight,  and  we  thought  his  title  so  to  vote 
doubtful,  we  must  necessarily  investigate  his  qualifications. 
We  must  inquire  whether  or  not  he  is  a  peer,  before  we  can 
determine,  whether  or  not  he  is  entitled  to  vote.  So  far,  and 
so  hr  only,  the  House  entered  into  the  question  of  the  legiti- 
macy of  Nicholas. 
The  report  of  Lord  Hardwicke  is  most  important.    One 
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aiiiat  perodv«  plainly  fram  it,  thst  he  wodU  not  hasfe  sub- 
scribed to  the  doctrine  of  Lord  Coke.  It  was  prdbablj  nnade 
with  the  full  eoncorrenoe  of  the  law  onthoritieB  of  the  day, 
and  I  cannot  cite  more  illustrious  names.  Lord  King  was 
Lord  Chancellor,  Lord  Raymond  Chief  Justice  of  the  King's 
Bench,  Sir  Joseph  Jekyl  Master  of  the  Rolls,  and  Charles 
Talbot  Solidtor-General.  No  one  who  is  acquainted  with 
public  business,  can  suppose  that  such  men  could  be  ignovant 
of  a  proceeding  of  this  description,  involying  as  it  did,  so  im- 
portant a  doctrine  of  law.  And  they  must  have  undefstood 
the  ultimate  opinion  of  the  House  to  be,  that  the  legitimacy 
or  ill^timacy  might  be  proved  by  drcnmstances  alone,  in 
contradiction  to  the  doctrine  of  Lord  Coke. 

To  sum  up  these  circumstances ;  Lord  Banbury  was  a  per- 
son of  the  highest  station : — the  relations  of  himself  and  bis 
wife  were  also  persons  of  the  highest  consideration : — a  child 
was  bom  of  the  body  of  his  wife  in  his  extreme  old  age,  after 
twenty-one  years  unfruitful  cohabitation:  the  place  of  its  birth, 
baptism,  and  nurture;  its  general  treatment  from  the  day  of  its 
birth  to  that  of  its  death,  concealed.  The  conduct  of  Lord  Ban- 
bury towards  the  child  shews  that  he  was  either  ignorant  of  its 
existence,  or  capable  of  gratuitously  imposing  on  the  King,  the 
House,  and  the  country.  Finally,  we  shall  have  to  account  for 
his  stripping  his  innocent  oftpring,  and  his  hereditary  dignity, 
of  the  wealth,  which  he  had  always  been  so  anxious  to  preserve 
in  his  own  blood  and  name.  Thus  hi  with  respect  to  Ed- 
ward, and  if  he  was  ill^timate,  no  one  can  contend  for  the 
claim  of  Nicholas.  There  are  additional  arguments  against 
the  latter.  The  place  of  his  birth  was  Lord  Vaux*s  house, 
his  first  name  of  reputation  was  the  name  of  Vaux,  his  fortune 
was  entirely  derived  from  the  bounty  of  Lord  Vaux.  He 
never  claimed  the  estates  annexed  to  the  Earldom  of  Banbury, 
and  he  fiiiled  in  establishing  his  daim  to  the  title. 

I  have  struggled  to  arrive  at  a  proper  decision  upon  this 
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^irndon,  and,  had  it  oome  befim  me  in  the  Coart,  in  which 
I  have  the  honour  to  preside,  I  conld  have  given  no  other 
judgement,  than  that  which  I  now  state  to  the  House — that 
Nicholas  was  not  the  legitimate  son  of  William  Earl  of  Ban- 
hury. 

If  those,  who  now  exercise  the  functions  of  ropdtjr,  think 
|>foper  to  create  this  respectable  gentleman  (the  daimaht)  a 
peer,  I  know  no  reason  against  it — but  for  €k)d's  sake  let  not 
this  House  make  peers. 

The  Committee  of  Privileges  then  divided,  and  it  was  de- 
termined by  the  majority,  that  the  petitioner  had  not  made  out 
his  daim.  On  the  18th  day  of  June  1813,  the  House  re- 
solved, that  the  petitioner  was  not  entitled  to  the  title,  dignity, 
and  honour  of  Earl  of  Bambury. 

A  protest  on  this  resolution  (drawn  up  by  Lord  Erskine) 
signed  by  three  Princes  of  the  Blood  Royal,  and  seven  other 
peers,  was  recorded  on  the  journals*. 


The  Case  of  Marie  Coonot^  referred  to  by  Lord  Chan- 
cellor Nottingham  in  his  judgement  in  the  Purbeck 
Case.    Supra,  p.  420. 

Joachim  Cognot  in  the  year  1500  married  Marie  Naaiier.  There  waa  a 
dB£krence  of  thirty-one  years  in  the  ages  of  the  parties ;  the  husband  being 
nxty,  and  the  wife  twenty-ninew  ^ 

*  TUs^cDlestisaTefyeioquaitcaiBppihioQ,  IHatootaytebeiwcrted- 
in  this  wwk^  but  it  viD  be  found  fai  Joumals  oif  Lords,  VoL  XLIX.  178: 

I' Les  Raidoyes  et  Hanagoes  di  M.  Le  Maistre.  8d  EdH.  1666;  p.  119. 
Hm  author  of  this  work^  one  of  the  most  edclsmted  adroeatet  of  his  diQr» 
rtdred  Mb  the  bar  in  1687.  Ha  was  stffl  aliv«  at  the  pubBMttoii  df  M 
wbn^  WBiblr'ap^eaiv  to  have  been  superintBDOBd  \/f  Af •  Bignony  trc  Adyt^' 
cate-GeneraL    It  consists  of  thirty-eight  speeches,  all  abounding  with  Ing^' 
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The  marriage  was  more  fruitful  than  happy :  Bfadame  Ccgnot  had  aevera] 
children,  but  they  all  died  except  a  apn.  ThU  was  not  her  only  mlafbrtune : 
her  husband  suspected  her  of  infidelity.  In  the  year  1697  be  kft  her  at  Bar, 
and  went  to  lire  at  Fontenay.  She  however  joined  him  in  the  following  year, 
and  on  the  24th  of  July,  1599,  she  was  delivered  of  a  daughter,  whose  name 
was  entered  in  the  baptismal  register  as  Marie,  daughter  of  Joachun  Cognot, 
]f.D.  and  Marie  Nasrier,  his  wife. 

Marie  Cognot  did  not  participate  in  the  afiiKtion  which  her  parents  had 
ahewn  towards  her  brother.  Dr.  Cognot  having  been  appointed  Physician  to 
Maigaret,  Queen  of  Navarre,  establisbed  himself  with  his  family  at  Paris  in 
1601,  and  instead  of  bringing  his  daughter  with  him,  he  left  her  under  the 
charge  of  a  woman  at  Fontenay  named  Judith  Maurisset,  with  whon^  she  re- 
mained for  ten  months,  when  (in  May,  1601,)  she  was  given  up  to  a  man  who 
applied  for  her  in  the  Doctor's  name^  in  order  that  she  might  be  brought  to 
Puis.  The  child  was  placed  in  a  box  for  more  safe  conveyance,  and  her 
nurse  saw  her  no  more. 

In  the  month  of  May,  1601,  Dr.  Cognot,  accompanied  fay  a  man  earryix^ 
a  little  girl  three  years  old  in  a  box,  came  to  Francoise  Fremont,  the  irife  of 
Jean  Bontit,  a  locksmith,  in  the  Cordeliers  at  Puis,  and  engaged  with  her,  for 
the  board  and  maintenance  of  the  child,  at  the  rate  of  four  livres  a  month. 
He  mentioned  that  its  Christian  name  was  Marie^  and  that  its  surname  was 
not  to  be  asked.  He  departed  without  giving  his  own  name  or  addreaa. 
The  stipend  for  the  child's  support  was  not  paid,  and  she  was  entirely  aban- 
doned by  Dr.  Cognot.  Not  so  by  Francoise  Fremont.  This  poor  woman 
brought  her  up  with  maternal  afiection,  and  when  she  was  old  enough  to  earn 
her  livelihood,  placed  her  in  service.   She  always  went  by  the  name  of  Maiie^ 

Fourteen  years  after  the  interview  between  Dr.  Cognot  and  Francoise  Fre- 
mont, the  latter  happened  to  be  talking  to  a  neighbour,  when  abe  saw  the 
doctor  pass  by.    She  immediatdy  recognised  hfan,  from  the  peculiarity  of  his 


nuity  and  kaming  of  a  veiy  high  order,  and  unfortunate^  with  equal  sopUstiy 
and  pedantry.  The  reader  is  often  reminded  of  the  beauties  and  fiuiUs  of  the 
English  writers  of  the  same  period.  As  this  appears  to  be  the  only  detailed 
report  of  Cognot's  case^  I  suppose  it  is  the  authority,  to  which  Lord  Not- 
tingham referred.  His  Lordship  was  a  man  of  vety  general  reading.  He 
assisted  Burnet  in  the  History  of  the  Reformation.  Vide  Introduction  to 
VoL  III. 


APPENDIX.  497 

dress,  which  was  that  worn  by  the  Faculty ;  and  called  out*  **  That  b  the  man 
who  gave  roe  Marie  to  nurse.**  Having  learned  the  name  and  residence  of 
the  Doctor,  she  called  on  him,  and  desired  that  he  would  pay  for  the  child's 
board,  and  take  charge  of  her  for  the  future.  It  was  with  some  difiiculty 
that  she  could  prevail  upon  him  to  admit  her  claim,  but  he  ultimately  did  so, 
and  a  contract  was  entered  into  by  which  he  undertook  to  pay  her  400  finest 
"  in  order  to  avoid  litigation,  he  having  happened  by  chance  to  be  present  when 
**  some  individual  had  entered  into  the  engagement  with  Frengcrise  I^onont^ 
^  under  which  she  had  received  the  child.**  It  was  added,  «*  that  the  chfld  was 
'*  not  his,  and  that  he  paid  the  money  out  of  charity.*' 

Dr.  Cognot  now  removed  Marie  from  service,  and  took  her  to  his  own 
houses  where  she  was  treated  by  himself  and  hit  wife  as  their  daughter, 
though  she  was  not  actually  recognized  as  such,  for  she  still  went  by  the 
name  of  Marie  only,  and  continued  ignorant  of  her  real  condition.  In  Hm 
year  1885  Dr.  Cognot  cfied,  at  the  advanced  age  of  eighty-six.  HitwIB 
threw  no  light  on  this  mystery.  It  contained  a  bequest  of  600  UVrea  td  his 
servant  Marie  Croissant,  but  took  no  notice  of  any  daughter. 

The  Doctor's  death  made  no  change  in  tiie  rituation  of  Marie.  She  re- 
odved  the  same  marks  of  aflection  from  the  widow,  who  gave  her  1600  livrei 
as  a  marriage  portion,  and  was  a  party  to  the  contract.  She  was  designated 
jn  the  contract  as  ihe  god-daughter  of  Madame  Cognot,  and  ft  waiprdbible  thai 
she  would  have  temidned  content  with  that  description,  bad  not  Madame  Cognot 
entered  into  a  second  marriage^  and  tnnsfened  her  tendemesa  td  the  chil- 
dren of  her  husband. 

Marie  instituted  a  suit  againat  Madame  Cognot,  in  the  parliament  of  Firisb 
for  a  share  of  Dr.  Cognot's  property  as  his  daughter.  She  asserted  that  she 
first  became  acquainted  with  her  rights  some  time  after  Doctor  Cognot*s  d^ 
cease^  by  the  accidental  ^Bscovery  of  a  letter  from  Madame  Cognot  to  heir 
huAand,  dated  in  May  1601,  in  which  Madame  Cognot  says,  **  I  reeoa»- 
^  mend  our  ddldren  to  you,  particularly  fittls  Mkry ;  Me  ber-often  ;  I  am 
»  busy  in  making  finen  for  her.'*  TUs  led  to  an  ickirciisemaiift  with  Madame 
Cognot,  in  which  the  latter  acknowledged  Marie  to  be  her  daughter,  and  d»> 
plored  the  necessity  cf  her  witiihoWng  a  pnblie raoognition  of  the  fact:  she 
aaid  that  her  honour  would  suffer  from  her  divulging  the  secret  after  ahe  had 
so  long  kept  every  body  in  ignoninoe  of  it^  and  that  she  had  obtained  absolu- 
tion for  it  at  the  grand  jubilee  in  1625,  upon  promise  of  treating  Marie  a/i 
her  diild,  and  of  bequeathing  Marie  her  property  at  her  decease;  whicb  she 
intended  to  doi— a  promise  which  would  have  fully  satisfied  Marie  had  ndt  « 

K  X 
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the  lecond  marriage  of  Madame  Cognot's  ahewed  bow  lifeUe  the  waa  to  be 
trusted.    In  the  interv|d  ahe  had  obtained  pooeinon  of  the  leitera. 

Madame  Cognot  denied  moat  unequiTocally  that  Marie  was  her  child,  and 
insisted  that  the  infimt,  of  whom  she  had  been  deUrered  in  1509,  was  long 
aince  dead;  though  she  could  give  no  more  particulars  about  it,  than  that  her 
husband  had  told  her  it  was  dead.  She  knew  nothing  of  what  Dr.  Cognot 
had  done^  and  aa  to  her  own  treatment  of  Marie^  it  liad  sprung  solely  from 
^haritaUe  mottve^  and  from  her  wish  to  reward  the  good  conduct  of  a 
domestic.  $he  added  that  Marie*s  character  was  qtute  unexceptionable^  and 
that  she  should  hare  been  too  happy  to  have  had  her  for  a  daughter. 

The  parliament  of  Paris  declared  Marie  to  be  the  Intimate  daughter  of 
I>r.  and  Madame  Cognot.. 

It  appeara  from  a  note  of  the  Editor,  that  this  cause  exdted  a  ray  geneial 
and  deep  interest,  and  he  is  therefore  induced  to  publish  some  of  the  offidsl 
documents  rdatiiig  to  **  a  ^Bspute  ao  iamousb  ao  oqginal  and  se  cxiraosdinaiy.'* 
He  adds»  ^  I  say  original,  and  extraordinary,  not  betiering  that  there  has 
**  erer  been  witnessed  in  France  (to  say  nothing  of  Greek  or  Boman  an- 
M  ti^ty,  where  these  causes  are  Teiy  rare)  an  instance  in  which  a  daughter 
**  disavowed  by  her  fiither  and  mother  and  treated  by  them  as  a  servant;  de- 
<*  dared  such  by  the  one  in  bia  will,  and  by  the  other  in  a  aolemn  and  de> 
5*  liberate  statement  before  a  eourt  of  Justioeb  could,  notwithstan^ng  aO  their 
f«  opposition,  austun  her  right  to  her  legitimacy,  and  establish  the  truth  of 
<*  her  aU^gation,  after,  a  very  warm  and  protracted  tUscusaion,  to  the  entire 
**  satisfactbn  of  a  most  enU^tened  tribunaL** 


The  law  of  France  applicable  to  cases  of  supposititfoiis 
children,  is  admirably  discussed  by  M.  Cochin,  in  his  Plaidoyer 
pour  Demoiselle  Ferrand.  (Euvres  de  Cochin,  4. 469.  Iliis 
production  almost  raises  its  authw  to  an  equality  with 
D'Agaesseaa.    It  is  indispataUy  his  masterpiece. 


NOTB  (F). 

In  the  case  of  Franf  ois  Lecourt,  the  presumption  in  &- 
vonc  of  the  legitimacy  of  a  child  bom  during  the  marriage  of 
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its  mother  was  made  to  yield  to  etrcnmstantial  evidence.  The 
following  report  of  it  is  abridged  from  the  Repertoire  Uiii« 
versel^  p.  264. 

Claude  Lecourt  married  Mary  Lederc  at  Provias  on  the 
20th  of  January^  1704.  They  parted  three  months  after- 
wards,  and  it  does  not  appear  that  there  ever  was  any  renewal 
of  their  personal  interoonrae.  Marie  Leeoort  established 
herself  at  Paris,  where  she  resumed  her  maiden  name.  On 
the  2d  of  September,  1715,  she  was  delivered  of  a  boy,  who 
was  baptized  by  the  name  of  Fran9ois,  child  of  Remi  RaiUart 
and  Marie  Lederc :  Remi  Raillart  being  a  person  with  whom 
she  was  suspected  of  intriguing.  After  her  death,  this  child 
claimed  to  be  her  Intimate  child  by  Claude  Lecourt,  on  the 
ground  of  his  birth,  during  the  marriage  of  his  mother  and 
Ostensible  fiither. 

The  Procureur,  Joly  De  Fleury,  stated  to  the  court,  that 
the  presumption  in  favour  of  Intimacy  could  not  be  sup« 
ported  against  a  moral  impossibility^  resulting  from  the  actual 
status  of  the  child,  and  the  presumptions  against  the  pater« 
nity.  in  this  case  the  child  had  never  resided  with  its  mother 
or  her  husband:  the  former  had  admowledged  his  illegiti- 
macy by  giving  him  her  maiden  name ;  tiie  latter  had  come 
forward  with  an  offer  to  make  a  public  declaration  that  ha 
was  not  the  fiitber.  The  court  declared  the  child  ill^ti- 
mate. 

The  case  of  Louis  Ouerin,  whidi  was  dedded  some  years 
liefbre,  by  a  provincial  tribunal  of  hi§^  repate,.  is  predsdy 
paralld  with  that  of  Francois  Lecourt  It  is  reported  in  the 
same  work,  p.  289. 


There  are  however  numerous  cases  in  ^^rendi  law  whidi 
support  a  different  doctrine^  and  one  of  the  most  remarkable 
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h  that  of  Madame  De  Poot«  the  particnlars  of  which  are 
given  at  great  length  in  the  work  to  whidi  I  am  indebted  fiv 
the  above  extracts.  The  following  is  a  very  brief  analysis  of 
the  report.  It  will  shew  how  fiur  the  presumption  of  pater 
est  quem  nuptin  demQn3trant  has  been  carried. 

Monsieur  AUiot,  an  Aulic  ooonseUor,  and  Conunissary-Qe* 
aend  to.StanislanSj  King  of  Pohind»  contracted  to  marry  his 
daughter  with  the  son  of  .Monsienr  De  Pent^  a  connsdlor  of 
the  soveteign  court  of  Nancy.  This  alliance  happened  to  be 
particularly  revolting  to  the  parties  most  deeply  interested  in 
it,  and  they  used  every  possible  exertion  to  defeat  the  designs 
of  their  parents.  The  marriage  however  ultimately  took 
ptBGe,but>  according  to  the  declaration  of  the  bride  and  bride* 
-  groom  made  at  the  time>  it  was  never  consunmiated.  Their 
aversion  to  each  other  was  confirmed,  and  it  became  so  no« 
torious,  that  the  parents  a  few  weeks  after,  agreed  to  allow  a 
separation.  Monsieur  De  Pont  immediately  quitted  the  plao^ 
and  from  that  period  all  intercourse  between  him  and  his 
wife  was  entirely  at  an  end.    They  never  met  again. 

In  the  year  .1759,  eight  years  affcer  the  separation  between 
Mondenr  and  Madame  De  Pont,  the  Chevalier  de  Beanveauy 
a  young  nobleman  of  high  rank  and  great  personal  acoom* 
plishments,  having  had  frequent  opportunities  of  visiting 
Madame  De  Pont,  succeeded  in  gaining  her  aifiactions.  Ghe 
became  pr^nant,  and  her  lover  spared  no  efibrt  to  procure  a 
dissolution  of  her  marriage  befixre  the  birth  of  the  child.  On 
the  8d  of  January,  1700,  Moosieur  De  Pont  (it  may  be  |ir&- 
aamed  at  the  instigation  of  the  Chevalier  DeBeauveau)  served 
her  with  process  in  a  suit  against  her  for  anility  of  marriage 
before  the  court  of  Toul,  and  on  the  S6th  of  February  fol- 
lowing she  admitted  all  his  allegations.  In  the  interval,  she 
was  delivered  of  ^  son  on  the  11th  of  January,  I7OO.  The 
infimt  was  baptiaed  in  the  church  of  St.  Magdalen  by  the 
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name  of  Basile  Amablej  natural  Bon  of  Ferdinand  Jerome 
De  Beanvean  and  Madlle.  Louisa  Alliot.  The  Chevalier 
9]gnad  the  baptismal  register. 

The  fisonily  of  Beauveau>  highly  di^pproving  of  the  ^nion 
which  the  Chevalier  was  preparing  to  contract,  institute4 
legal  proceedings  to  maintain  the  validity  of  the  marriage  be« 
tween  Monsieur  and  Madame  De  Pont.  They  procured  an 
advocate  to  be  appdnted  guardian  to  the  infiant,  and  by  their 
instructions  he  opposed  in  that  capacity  the  sentence  of  nul-« 
lity>  cm  the  ground  that  it  would  bastardize  kis  ward*  Wit- 
nesses were  examined.  The  Chevalier  De  Beauveau  dedared 
himself  the  JEither  of  the  child,  and  Madame  De  Pont  Gon«f 
finned  his  declaration.  Monsieur  De  Pont,  on  the  other 
hand,  disavowed  the  child,  and  asserted  it  to  be  absolutely 
impossible  that  he  could  be  the  fiither  of  it.  The  counsel  for 
the  r<zft?dian  used  the  following  arguments  in  answer  to  thi^ 
evidence. 

"  The  testimony  of  the  witnesses  is  not  of  sufficient  weight  ^ 
to  defeat  the  maxim  of  pater  est  quern  nuptise  demonstrant. 
Nothing  but  absolute  physical  impassibility  of  the  husband 
being  the.  father  can  bastardiae  a  child  bom  in  wedlock. 
Moral  impossibility  is  too  vague  and  indefinite  to  be  admissi- 
ble, it  is  founded  entirely  on  circumstances,  and  the  efiect  of 
these  circumstances  may  be  different  upon  different  minds. 
The  object  of  the  law  has  been  to  lay  down  a  rule  which  b 
wholly  independent  of  individual  discretion,  and  not  to  ex- 
poee  the  ju^ment  of  the  Court  to  the  sophisms  or  the  unr 
certainties  which  must  attend  such  a  discussion.  Physical  im- 
possibility, is  the  sa^Bst  rule  that  human  ii^[enuity  could  devise 
for  this  purpose,  and  it  has  been  invariably  adopted  by  our 
.  tribunals.  Two  instances  have  been  cited  of  moral  impossi- 
bility, one  in  1701,  the  other  in  1745.  In  the  first,  a  hus- 
band instituted  an  action  of  adultery  against  his  wife;  sbe 
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was  thrown  into  prison,  and  daring  her  imprisonment  she 
became  pregnant ;  and  she  nrged  her  pr^nancy  as  a  proof  of 
her  reconciliation  with  her  husband.  She  was  unable  to  prove 
that  her  husband  had  visited  her  in  prison,  and  the  judges 
consequently  treated  her  allegation  as  a  fidsehood.  The  second 
case  is  equally  irrelevant.  It  is  that  of  a  child  who  was  bap- 
tised and  educated  as  an  iUegitimate  child,  and  had  to  en- 
counter all  the  presumptions  arising  from  his  previous  title 
to  illegitimacy,  and  his  long  submission  to  all  its  disabilities. 
He  justly  foiled.  These  cases  form  no  exception  to  the  old 
established  maxim,  which  has  been  sanctioned  by  the  highest 
authorities.  The  great  Advocate-General  Talon,  says,  '  though 
'  the  heirs  who  contend  for  the  exclusion  of  the  child  might 
*  justify  themselves  upon  the  ground  of  the  mother's  adul- 
'  tery,'  yet,  this  would  not  impeach  the  status  of  the  child; 
for  it  is  sufficient  to  make  the  child  Intimate,  that  a  mere 
possibility  existed  of  the  husband  having  seen  his  wife ;  that 
the  declaration  of  mothers  could  not  affect  the  births  of  their 
children,  as  marriage  alone  constituted  the  proof  of  Inti- 
macy; that  as  the  proof  of  filiation  had  been  r^;arded  by 
lawyers  as  almost  an  impossibility,  they  had  determined  that 
an  infant  was  fully  qualified  to  establish  his  Intimacy,  if  he 
could  prove  that  he  was  bom  during  marriage,  or  at  least,  un- 
less there  i^^as  absolute  proof  to  the  contrary,  or  unless  dwre 
was  a  natural  and  physical  impossibility  that  he  could  be  the 
child  of  the  person  under  whom  he  claimed.**  The  Court,  afier 
^    repeated  appeals,  ultimately  declared  the  child  legitimate. 


NOTB  (G). 

Thb  subject  of  protracted  gestation  has  frequently  been 
discussed  before  the  French  tribunals.    Some  of  the 
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important  of  these  trials  are  noticed  in  Beck's  Medical  Juris- 
prudence,  an  American  work  of  considerable  merit*  Le  Re- 
pertoire Universel  de  Jurisprudence,  vol.  7 9  under  th^  title 
'  Legitimit^'  contains  many  additional  cases.  That  of  Marie 
Hose  L'Absolue,  the  wife  of  Robert  Le  Soenr,  decided  in 
1779,  is  curious  both  from  the  drcumstanoes  which  it  in« 
vdyed,  and  the  argument  to  which  it  gave  rise.  The  hus« 
band  died  of  apoplexy  on  the  16th  of  May  1771>  his  widow 
was  delivered  of  a  child  on  the  17th  of  April  1772.  The 
Intimacy  was  contested  not  by  any  imputation  against  the 
mother's  chastity,  for  the  testimonies  to  her  moral  conduct 
were  not  attempted  to  be  disproved,  but  on  the  ground  of 
the  impossibility  of  the  deceased  being  the  father. 

The  counsel  against  the  Intimacy,  vagsd  the  opinion  of 
Hippocrates,  coupled  with  that  of  many  of  the  most  eminent 
modem  physicians,  against  the  possibility  of  protracted  gesta- 
tion, and  contended  against  any  deviation  from  the  maxim  of 
civil  law,  pater  est  quern  nupdce  demonstrant.  He  concluded 
that  however  hard  and  apparently  unjust  the  verdict  against 
the  Intimacy  might  be  in  a  particular  case,  yet  salus  populi 
suprema  lex.  The  interest  of  the  individual  must  yield  to 
that  of  the  public 

The  following  answer  was  delivered  by  the  widow  after  a 
very  elaborate  reply  to  the  objections  against  protracted  gesta- 
tion. It  is  a  sophism  to  suppose  that  the  interests  of  any  indivi-» 
dual  can  ever  be  at  variance  with  the  interests  of  the  public 
There  is  an  implied  contract  between  every  individual  and  the  •   , 

public,  which  comprizes  all  the  contingent  sacrifices  to  which 
the  former  may  be  imposed,  and  gives  him  advantages  as  well 
as  disadvantages.  In  a  fire,  a  house  is  pulled  down  to  prevent 
the  communication  of  the  flame.  The  proprietor  had  tacitly 
sulijected  himself  to  the  contingency  of  this  loss,  by  taking  a 
house  which  was  joined  to  other  houses.    It  might  have  hap^ 
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pened  that  hia  neigbbour's  house  had  been  pulled  down  to 
sftve  hi8>  or  he  may  at  some  future  period  resort  to  this  mea- 
sure  for  his  safety.  An  honest  man'lends  lOD  litres  in  the 
presence  of  tai  witnesses  to  a  sharper  who  denies  the  debt. 
The  kw  requires  written  proof  in  cases  i^ve  1§0  lines,  so 
that  there  is  no  rdief.  But  ^n  another  oocairioii,' the  some 
law  enables  him  to  resist  an  ubjust  demand  for  a  sum  wfaidi 
he  had  never  borrowed.  There  can  be  no  instanoe  in  which 
the  dissdvantages  under  whidi  an  individual  may  labour  are 
not  relatiye^  either  to  his  engagement  towa^  society  or  to 
the  laws  by  which  it  is  governed.  Here  there  is  no  re- 
ciprocity^ if  the  inftuft  is  despoiled  of  his  inheritance^  and 
the  mother  of  her' character.  Neither  party  had  enteeed  any 
contract  that  could  lead  to  such  penalties.  They  have  all  to 
lose^  md  nothing  to  gain  by  it»  The  danger  of  reeogni«ng 
protracted  gestation  is  only  imaginary.  Is  it  probable  that  a 
widow  should  qmt  her  husband's  corpse  to  fly  into  the  anns 
of  a  paramour^  or  that  she  should  select  that  very  time  for 
the  gratification  of  her  passions^  which  must  most  expose  her 
to  public  indignation,  and  prove  most  prejudicial  to  her  in« 
terests?  In  &ct^  protracted  gestation  occurs  very  rarely,  and 
it  has  been  almost  overlooked  in  works  of  jurisprudenee. 
So  many  drcumstanees  must  concur  for  the  question  to  arise; 
the  conception  must  be  ootemporaneous  with  tiie  husband's 
decease^  the  husbands  decease  must  be  sudden,  and  it  may 
be  admitted  that  even  these  coincidenoes  would  not  be  con- 
clusive if  the  character  of  the  wife  lay  under  any  imputation. 
A  virtuous  woman  whose  t^imony  upon  any  other  point 
would  have  the  greatest  weight,  makes  a  solemn  assertion, 
which  is  supported  by  all  the  moral  evidence  that  circum- 
stances can  afford.  If  she  is  disbelieved,  she  is  convicted  of 
felsehood  and  profligacy  such  as  long  experience  in  guilt 
cimld  hardly  .exceed.    An  inconsistency  of  this  nature  is  al- 
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most  incredible^  and  we  shonld  panse  before  we  resort  to  it. 
The  visionary  speculations  of  philosophy  are  not  sufficient 
grounds  for  our  depriving  this  woman  of  her  rank  in  society^ 
and  condemning  her  child  to  indigence.  The  Court  rescinded 
the  last  sentence^  and  declared  the  child  legitimate  by  a 
sentence  of  December  1779* 

It  is  right  to  observe,  that  this  was  a  mere  judgement  by 
de&ult,  and  not  conclusive  on  the  (^posite  party  i  but  it 
does  not  seem  to  have  been  afterwards  set  aside. 


THB  KND. 
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The  PROPERTY  LAWYER,  continued  monthly.  Price  S*.  Gd.  each. 

A  TREATISE  on  the  LAW  of  AUCTIONS;  with  an  Arnimix  of 
Peecsdemts.  By  RicHAftD  Babington,  Esq.  of  the  Middle  Temple,  Special 
Pleader.    8vo.    Price  10«.  ed.  in  boards.  * 

A  TREATISE  on  the  LAW  of  VENDORS  and  PURCHASERS  of 
PERSONAL  PROPERTY;  considered  with  a  view  to  Mercantile  Transac- 
tions. By  George  Ross,  Esq.  of  the  Inner  Temple,  Barrister  at  Law.  The 
Sd  edition^  with  considerable  Additions  ^  and  the  Cases  and  Statutes  bronght 
down  to  the  present  Time,  by  S.  B.  Haebison,  Esq.  of  the  Inper  Temple;, 
Author  of  the  **  Law  of  Evidence."    Royal  8vo.    Price  17«.  in  boards. 

A  PRACTICAL  and  ELEMENTARY  ABRIDGEMENT  of  the  CASES 
ARGUED  and  DETERMINED  in  the  COURTS  of  K.B.,  C.P.,  EX- 
CHEQUER, and  at  NISI  PRIUS,  and  of  the  Rules  of  Court,  from  the 
Restoration  in  1660  to  Midiaelraas  Term,  4.  Geo.  IV.;  with  important  MS. 
Cases,  alphabetically,  chronologically,  and  systematicdly  arraneM  and  trans- 
lated; with  comous  Notes  and  References  to  the  Year  Bom,  analogous 
Adjudications,  Text  Writers,  and  Statutes,,  specifying  what  Decisions  have 
been  affirmed,  recogmzed,  qualified,  or  overruled;  comprisioe,  under  the 
several  Titles,  a  practical  Treatise  on  the  difierent  Branches  of  the  Conunoa 
Law.  By  Crablbs  Peteesdorft,  Esq.  of  the  Inner  Temple.  Vols,  l  to  7. 
Royal  8V0.    Price  1  iL  in  boards. 

A  TREATISE  on  the  LAW  and  PRACTICE  of  the  W^  of  MAN- 
DAMUS.  By  Waltee  J.  Impbt^  Esq.  of  the  Inner  Temple.  8to.  Price 
9«.  in  boards. 

EVIDENCE;  forming  a  Title  of  the  Code  of  I^al  Proceedings,  ac- 
cording to  the  Plan  proposed  by  Crofton  Uniacfce,  ESq*  By  S.  B.  Hae- 
EisoK,  of  the  Middle  Temple,  Esq.    Price  Is.  ed.  in  boards. 

The  STATUTES  at  LARGE,  from  Magna  Charta  to  4i  Geo.  HI. 
Great  Britain  1 800.  By  Sur  T.  £.  Toiclinb  and  John  Raithbt,  Esq.  10  vols. 
4to.  Price  51/.  lOf.  in  boards;  another  edition  of  the  same  Work m  SO  vok. 
8V0.  Price  91/.  in  boards — contmued  from  thence  to  the  last  Senion  of  Parlnh 
ment,  8  Geo.  IV.  18S7.  In  lO  vols,  and  l  Part  4to.  Price  91/L  9t.  in  boards; 
and  in  25  vols.  8vo.  Price  2Sl.  18«.  6d.  in  boards. 

%*  These  Editums  are  coHtimied  atmualfyf  and  soid  an  ike  dw^  ^  Pnd^ 
Rcaiion  bv  H.  BuUerwmih^  7,  Fieet^reet. 

The  PRACTICE  in  the  ACTION  of  REPLEVIN,  with  a  CoUectimi  of 
Practical  Forms.  ByJAXSs  John  Wilumsom,  of  Gray's  Inn,  Esq.  8vo.  9s. 
boards. 

LITTLETON'S  TENURES  m  ENGLISH,  beautifully  and  correctlv  print- 
ed from  the  Rohan  edition,  with  Notes ;  a  Sketch  of  the  Author's  iMe ;  and 
some  account  of  the  difierent  editions  of  Littleton.  By  H.Robgob,  Esq.,  of 
the  Temple.    Extra  boards.  Price  8#. 

**  7%e  Student  should  begin  by  reading  lAtUetoe^s  Tenures  vnth  extreme  of- 
Affifiofi,  meditating  on  every  word,  andframnst  every  section  into  a  diagrmn^  «&> 
^aimng  altogether  from  the  Commentary^-^BiXdert  Reminiscences. 
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